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REPRESENTATION OF INDIGENT DEFENDANTS IN 
FEDERAL CRIMINAL CASES 


WEDNESDAY, FEBRUARY 17, 1954 


Houser or REPRESENTATIVES, 
SUBCOMMITYrEE No, 4 OF THI 
COMMITTEE ON THE JUDICIARY, 
Washi gto? dD. ( 


The subcommittee met, pursuant to notice, at 10 o’cloe! 


room 346, Old House Office Building, Hon. William M. McCulloch 

presiding. 

, Present : Representatives Me( ulloch, Meader, Curt , Jone , Rogers 
Also present : Maleolm Me ‘arthney, committee coul el. 
Mr. McCutnocu. The committee will please come to order. We 

have for hearing before us this morning two bills, the subjects of whic! 

are ident eal, that Is to provide for the representation ot indigent 
defendants in criminal cases in the district courts of the United States, 

H. R. 398 and H. R. 2091. 


(H. R. 398 and H. R. 2091 are as follows :) 


mM l 


H. R. 398, 88d Cong., 1st sess 


4A BILL 7 provide for the representation of in ent defendants in criminal 8 n the 


district courts of the United St 


Re it enacted bu the Senate and House of Re prese ntatives of the United States 


} 


of America » Congress assembled, That title 1S of the United States Code, se« 


tion 8006, is hereby amended to read as follows: 
“$ 83006. Public defenders: Representation of indigent defendants 


“(a) Each district court of the United States may appoint a public defender 
In any district where terms of court are held in two or more places, the cour 


may appoint a public defender at each such place Whenever a dist court is 


satisfied that the number of cases assigned to a public defender is greater th 
can be conveniently conducted by him, the court may appoint one or more 
assistant public defenders to render aid to the public defender The publ 
defender with the approval of the court may appoint a clerk or clerks 

be necessary in such number as may be approved by the Director of the Ad 
ministrative Office of the United States Courts Public defenders or a stant 
public defenders appointed under this section may be tf time or pa time 
ficers as the volume of work in the judgment of the court may require. Whenever 
it appears to the satisfaction of a court in which there is a public defender that 
any person charged in said court with a felony or misdemeanor (other th: 
petty offense, as defined by section 1 of this title) is unable to employ counse 


the court shall assign the public defender to act as counsel for such person with 
respect to such charge: Provided, That if in any case there are indigent defend 
ants with such conflicting interests that they cannot all be properly represented 


by the same counsel, the court may appoint counsel separate from the publi 
defender for one or more of them and provide for the compensation and rei 

bursement of expenses of such counsel in the same manner as is provided for 
counsel appointed under subsection (c) of this section It shall be the duty 
of the public defender to act as counsel for each defendant to whom he is 


assigned at every stage of the prosecution, unless after the assignment the court 


1 
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is satisfied that the defendant is able to employ other counsel. Each district 
} 


court by which a public defender is appointed may adopt appropriate rules 
governing his conduct subject to general regulations on the subject, which may 
be adopted by the Judicial Conference of the United States 

(b) Each public defender and sistant public defender shall be paid a salary 
based upon the service to be performed in no case exceeding $10,000 per annum, 
to be fixed by the Judicial Conference of the ted States. He shall also be 
reimbursed for expenses necessarily incurred by him in the performance of his 


duties when approved by the district court. 








c) In any district not having a city of more than five hundred thousand 
population n which the district court considers that the representation of in- 
digent defendants in criminal cases brought in the court can be provided for 


more economically by the appointment of counsel in particular cases in which 
h representation may be deemed requisite than by the appointment of a public 


. . i 
defender, and no public defender is appointed or in any district having a city 
of over five hundred thousand population if the district court so considers, the 
judicial counsel of the circuit approves, and no public defender is appointed, the 


court may appoint counsel for indigent defendants in particular cases. Counsel 
so appointed may in the discretion of the court be compensated in amounts to be 
determined by tl court upon the conclusion of the service, at a rate not in 
for time necessarily and properly expended in preparation 

and trial of the case, and may be reimbursed for expenses reasonably incurred in 
the representation and approved by the court: Provided, That the aggregate 
l in any 








e@XCeSS O >a CA 


nt expended for compensation and reimbursement of such counse 


district shall not exceed $5,000 in any fiscal year 
d) In any criminal cases in which an indigent defendant is represented in 


the district court by a public defender by counsel appointed by the court in the 
particular case, the public defender or such counsel, as the case may be, shall 
also represent 1 in the event of appeal in the appeal proceedings if either the 


district court or the court having jurisdiction of the appeal shall consider that 
there is reasonable ground for appeal and shall so direct. Services of the nature 
specified in this subsection if rendered by a public defender shall be part of his 








duties and performed without other compensation than his salary. If such 
services are rendered by counsel appointed in the particular case, such counsel 
nay, in the discretion of the court directing the representation on the appeal, be 
compensated in the measure specified in subsection (c) for counsel appointed to 
represent indigent defendants in criminal cases and be reimbursed for their 
expenses. Any sums so paid for compensation and expenses of services on appeal 





shall be included in the maximum limit of $5,000 in any fiscal year imposed by 


subsection (c) upon the aggregate expenditures for the defense of indigent de- 
fer nts in the respective districts from which the appeals are taken. 

There are hereby authorized to be appropriated to the United States 
courts, out of any money in the Treasury not otherwise appropriated, such sums 
as may be necessary to carry out the provisions of this section. The salaries 
and expenses of public defenders and assistant public defenders and compensa- 
tion and expenses of attorneys appointed by the courts to represent defendant 
n particular cases, above provided for, shall be paid out of appropriations avail- 
e therefor under the supervision of the Director of the Administrative Office 
the United States Courts. 

‘(f) This section shall apply to the district courts of the United States in the 
several States and in the District of Columbia.” 





Sec, 2. The analysis of chapter 201 of title 18, United States Code, is amended 
by striking out item 3006 and inserting in its place the following item: 
5006. Public defenders; Representation of indigent defendants.” 


[H. R. 2091, 82a Cong., 1st sess.] 


A BILL To provide for the representation of indi 


istrict courts of the 





rent defendants in criminal cases in the 


hited States 


> 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That title 18 of the United States Code, section 
3006. is hereby amended to read as follows: 

“§ 3006. Public defenders; Representation of indigent defendants 

“(a) Each district court of the United States may appoint a public defender. 
In any district where terms of court are held in two or more places, the court 
may appoint a public defender at each such place. Whenever a district court is 


gee 
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satisfied that the number of cases assigned to a public defender is greater than 
can be conveniently conducted by him, the court may appoint one or more assistant 
public defenders to render aid to the public defender. The public defender with 
the approval of the court may appoint a clerk or clerks as may be necessary in 
such number as may be approved by the Director of the Administrative Office 
of the United States Courts. Public defenders or assistant public defenders ap- 
pointed under this section may be full-time or part-time officers as the volume of 
work in the judgment of the court may require. Whenever it appears to the 
satisfaction of a court in which there is a public defender that any person charged 
in said court with a felony or misdemeanor (other than a petty offense, as de- 
fined by section 1 of this title) is unable to employ counsel, the court shall assign 
the public defender to act as counsel for such person with respect to such charge; 
Provided, That if in any case there are indigent defendants with such conflict- 
ing interests that they cannot all be properly represented by the same counsel, the 
court may appoint counsel separate from the public defender for one or more of 
them and provide for the compensation and reimbursement of expenses of such 
counsel in the same manner as is provided for counsel appointed under subsection 
(c) of this section. It shall be the duty of the public defender to act as counsel 
for each defendant to whom he is assigned at every stage of the prosecution, 
unless after the assignment the court is satisfied that the defendant is able to 
employ other counsel. Each district court by which a publie defender is appointed 
may adopt appropriate rules governing his conduct subject to general regulations 
on the subject, which may be adopted by the Judicial Conference of the United 
States. 

“(b) Each public defender and assistant public defender shall be paid a 
salary based upon the service to be performed, in no case exceeding $10,000 per 
annum, to be fixed by the Judicial Conference of the United States. He shall 
also be reimbursed for expenses necessarily incurred by him in the performance 
of his duties when approved by the district court. 

“(c) In any district not having a city of more than three hundred thousand 
population, in which the district court considers that the representation of 
indigent defendants in criminal cases brought in the court can be provided for 
more economically by the appointment of counsel in particular cases in which 
such representation may be deemed requisite than by the appointment of a 
public defender, and no public defender is appointed or in any district having 
a city of over three hundred thousand population if the district court so con- 
siders, the judicial counsel of the circuit approves, and no public defender is 
appointed, the court may appoint counsel for indigent defendants in particular 
cases. Counsel so appointed may in the discretion of the court be compensated 
in amounts to be determined by the court upon the conclusion of the service, at 
a rate not in excess of $40 a day for time necessarily and properly expended in 
preparation and trial of the case, and may be reimbursed for expenses reasonably 
incurred in the representation and approved by the court: Provided, That the 
aggregate amount expended for compensation and reimbursement of such coun- 
sel in any district shall not exceed $5,000 in any fiscal year. 

“(d) In any criminal cases in which an indigent defendant is represented in 
the district court by a public defender or by counsel appointed by the court 
in the particular case, the public defender or such counsel, as the case may be, 
shall also represent him in the event of appeal in the appeal proceedings if either 
the district court or the court having jurisdiction of the appeal shall consider that 
there is reasonable ground for appeal and shall so direct. Services of the 
nature specified in this subsection if rendered by a public defender shall be part 
of his duties and performed without other compensation than his salary. If 
such services are rendered by counsel appointed in the particular case, such 
counsel may, in the discretion of the court directing the representation on the 
appeal, be compensated in the measure specified in subsection (c) for counsel 
appointed to represent indigent defendants in criminal cases and be reimbursed 
for their expenses. Any sums so paid for compensation and expenses of services 
on appeal shall be included in the maximum limit of $5,000 in any fiscal year 
imposed by subsection (c) upon the aggregate expenditures for the defense of 
indigent defendants in the respective districts from which the appeals are taken. 

“(e) There are hereby authorized to be appropriated to the United States 
courts, out of any money in the Treasury not otherwise appropriated, such sums 
as may be necessary to carry out the provisions of this section. The salaries 
and expenses of public defenders and assistant public defenders and com- 
pensation and expenses of attorneys appointed by the courts to represent de 
fendants in particular cases, above provided for, shall be paid out of appropri- 
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itions available therefor under the supervision of the Directo1 of the Adminis 


trative Office of the United States Courts 


(f) This section shall apply to the district courts of the United States in the 
several States and in the District of Columbia.” 

Sec. 2. The analysis of chapter 201 of title 18, United States Code, is amended 
bv striking « t item 3006 and inser g in its place the following item: 
“3006, Public defenders; Representation of indigent defendants. 


Mr. McCutitocu. We are particularly pleased to have with us 
the able and former chairman of the Committee on the Judiciary, Mr. 
Celler, who is the author of H. R. 398, and we would be glad to hear 


from Mr. Celler at this time 


STATEMENT OF HON. EMANUEL CELLER, A UNITED STATES REPRE- 
SENTATIVE FROM THE 11TH DISTRICT OF NEW YORK 


Mr. Cevier. Thank you, Mr. rmat At the outset I want to 
say that I have been offering a bill for a public defender, for indigent 


defendants in criminal cases in the United States district courts, for 


many, Many years, and I am very happy to note that some action is 
Tat aidaae tolls cc gs 

| have just told some of the withe es ehind me that it 1s like the 
tory they tell in east India, that if you rub a bar of steel long enough, 
vou can finally make a needle out of it, and I hope that we will be able 
to make a needle out of t bar of steel. H.R. 398, as has been indi 


cated, provides for the representation of indigent defendants in crim 


nal cases in the district courts of the United States. 

The subject matter of the legislation with which this subcommittee 
is concerned today, is « of the most important and immediate 
problem contronting, I t kK, 1 session of the 83d ¢ ongress. Che 
ubject matter of this problen ; such that we, as members of the 


Judiciary Committee, carry a twofold responsibility, first, as legisla- 
tors in the House of Representatives, and second, as members of the 
bar. 

It is my belief that the right to be adequately repre sented by counsel 
in all criminal cases 1 ouaral teed D\ the sixth amendment in the Bill 
of Rights of the Constitution and is one of the most important and 
far reaching of those inviolate rights. 

Too often we forget those amendments, and I an going to take the 


liberty of reading that ame iment again. Amendment 6: 


In all criminal prosecutions, the accused shall enjoy the right to a speedy and 

i the State l district wherein the 

crime shall have been committed h district shall have been previously ascer- 

tained by law, and to be informe f the nature and cause of the accusation; 

to be confronted with the witnesses inst him; to have compulsory process for 

btaining witnesses in his favor, and to have the assistance of counsel for his 
efense 

Not too many people know about those rights, and significantly in 


an address before the National Book Award, Judge Curtis Bok, 


present judge of the court of common pleas, Philadelphia County, 


Pa ~among other things. Sald th follow Inge: 

\ young friend of mine was recently cleared of a murder charge to which he 
had falsely confessed as a result of police brutality and the violation of every- 
thing we know as due process of law In consequence, he served 12 years of a 
life sentence When I asked him what he had learned from the experience, he 
had two crisp replies: One, the eed for able and honest counsel: and. two, the 
constant need for due process. He had not known at his trial that he was 


entitled to either. He said that he and other young men like him believed that 


nga 
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society and the law were both against them, that their only rights were to take 
the easiest way out of a hard bargain. Now, that is very significant of the lack 


I g 
Apparently, this young man was without counsel, and didn’t even know he had 


a right to counsel 


It is not my purpose to labor the Importance of this issue or its 
ramil : : 
hat this right means to an individual American who finds himself 
i. defendant in a Federal court 

Over the years it has become one of the greatest accepted American 
traditions that every man shall have his day in court wherein he shall 
receive our famous concept of American justice. Throughout the 
leneth and breadth of this land that traditional concept Is accepted 
and re lied upon by everybody. 


ications, for I am sure that as lawyers, you can evaluate just 


4 


Lmericans have been eriticized as bragearts concerning their 
famous and traditional sense of fan play and justice. The acce pt- 
ance of this concept has been and will be used by those hostile to our 
form of government in order to thwart our efforts to carry to other 
nations this sense of justice. 

We cannot afford to leave undone anything that will afford our 
enemies an Opportunity, even if it means distortion, in order to mis- 
represent to the peoples of the world; but even more important is the 
mpleme ntation of this conce pl here at home. 

Should the d: ay ever come when American people even suspect, let 
alone lose, their sense of trust in the American ideal of justice, our 
American form of government will be short lived. 

I know of ro oreater opportunity or avenue for the realization of 
thé destruction of American democ racy than the loss of the American 
trust in our criminal jurisprudence, and today I believe we are on the 
edge of such a result. 

When one considers the oreat increase over the years of Federal 
laws which are reaching into the everyday life of the citizen, it can be 
easily ap prec iated the more frequent and import: int aspect our ed- 
eral courts have come to occupy in our lives. 

For instance, in the year ending June 1953 about 36,600 criminal 
cases were disposed of in the Federal district courts. These cases 
involved approximately 13.300 different defendants. Of that figure, 
about 4,000 cases were tried. 

Consider the fact that an approximate one-third of that number of 
individuals did not and could not afford to employ counsel to defend 
them. ‘To me such a result is startling. It indicates a strong possi- 
bility for attack on our system of criminal jurisprudence. 

We all realize, of course, as members of i bar, as typified by the 
legal-aid program of the American Bar Association, and have appre- 
ciated the seriousness of this problem and contributed toward its al- 
leviation. In addition, State and local authorities have established 
legal-aid programs and programs known as the public defender 
systems. 

It is my judgment, however, that these programs do not solve the 
problem nor is it fair that members of the legal profession should be 
called upon to serve in this capacity. 

I say it is not fair, not only to the lawyers who render the service 
gratis, but it is also unfair to the defendants because the very nature 
of the system is such that they cannot receive what I consider to be 
adequate representation. 
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In offering the bill H. R. 398, I believe that a proper and adequate 
solution will be found in its enactment. My bill under its terms per 
mits a very necessary decree of flexibility so that the problems of con- 





gested metropolital areas will e met. and at the same time, the less 
4 { , } ’ y _ 
burdensome one: of rural areas can be adequately aealit with. 

In passing, may I modestly ‘te that the Judicial Conference of 
the 1 ed States, the Department of Justice, and numerous legal 
1 i approval upon my bill. In urg- 

g : ‘ F 1 sell ; f 4 
lug i Ke pl erie ve act i ira % OiULION OT LIS 
} | ( { { Ol yt our 

] NY Y 
j judg e \. H 
I e De ie@ nu ( 
< ( t f l 
» so 108 
I ments g 
i any l t< 
t ‘ st 
h circumstances 
} } } ? 
1 

i t t ) ) k 
ru i ely ] | Ut l Pea 2>., COUL 
{ { i. tru ( l ! pol ted. all f whom 
are « 1} sated thi ] ‘ | r the el ‘ that they may 

} ee 1 . ‘ 
re Its e the e prot mn of man right 

i ii¢ 110 ele i ‘ | b ol yu i Id not be 
trea ad Uk L} ent re b ol t | ke ne ent tled 
is of right under our Co yal tion feguard 
‘Ts i 
his rights. 

Loo oiten, e pe ily 1n < l nferior courts, and in even some of 
United States distri Fain taal ] does accion yncel. whicl sunsel 

hnited ¢ ale dl I) coul . thie yua ge a 1g ounsel, Which CoOunNnse 
are often reluctant to acce pt. It is like Piving a dog a bone. The 
procedure in my estimation must be placed upon a dignified plane. 

ie { ; 7 . ; , Y - '. > . z » 

urthermore, since the laborer is worthy of his hire, the defense 
. 1) | Ses . ] } 2 41 py: 3. 
counsel who Is assigned should also be worthy of his hire. 
I remember when I was a young practitioner, I would go to the 


, , lyn, and I would covet assion- 
ments. I did it to get experience, but I was a novitiate in the law, and 
I fear that my clients thus given to me by the court may not have 
rece ived the adequate ser 1 f they shot ld have receive l because I was 
young and inexperienced. I sort of broke in my teeth, as it were, on 
that kind of case. 

That happens I am sure even now, and I think it somewhat unfair 
that we continue that system. 

I should like to place in the record, Mr. Chairman, the communica- 
tion from the Department of Justice approving this bill, and also 
approving the principle of this bill and that of our distinguished 
colleague, Mr. Elliott. who has offered H. R. 2091. , 

Mr. McCuuLiocn. The communication will be received for the 
record 


county court In mv county in Brool 
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(The document referred to above is as follows:) 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAI 
Washington, D. C., October 2, 1958. 
Hon. CHAUNCEY W. REED, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

Dear Mr. CHAIRMAN: This is in response to your request for the views of the 
Department of Justice relative to the bills (H. R. 898 and H. R. 2091) to provide 
for the representation of indigent defendants in criminal cases in the district 
courts of the United States. 

These bills would amend title 18 of the United States Code so as to provide 


for the appointment by each district court of the United States of public defenders 
and assistant public defenders whose duties it would be to represe1 ndigent 
defendan n criminal cases in such district courts These public defenders 
nae! ould { points either tu ( | 

time officers as the volume of work i he judgment of the respective courts m: 
require Their salaries would be based upon the services t Ive rmed, in 
no < e exceeding $10,000 per year, to be fixed by the Judicial Conference of the 
United States 

Althought identical in all other respects, these bills differ slicht nsofar as 
proposed subsection (c) to section 3006 of title 18, United Sta Code, is con 


cerned. H. R. 398 would provide that in any district not having a city of more 
than 500,000 population in which the district court considers that the repre- 
sentation of indigent defendants in criminal cases can be provided for more 
economically by the appointment of counsel in particular cases, and in which no 
public defender is appointed, or in any district having a city of over 500,000 
population if the district court so considers, the judicial council (erroneously 
designated in the bill as “eounsel”) of the circuit approves, and no public de 
fender is appointed, the court may appoint counsel for indigent defendants in 
particular cases. Such counsel may in the discretion of the court be compensated 
at a rate not in excess of $35 a day plus expenses for the time expended in 
preparation and trial. H. R. 2091 differs in that the controlling population 
figure is 300,000 and the maximum compensation is $40 per day. However, both 
measures would limit the aggregate amount to be expended for compensation 
and reimbursement of expenses of such counsel to a sum not to exceed $5,000 in 
any fiscal year. 

In his address to the Judicial Conference of the United States on September 
24, the Attorney General urged the enactment of legislation which would author- 
ize the appointment of public defenders in the districts where the amount of 
business justified such appointments, and the allowance of compensation to 
assigned counsel in the other districts. Either of the bills under consideration 
would accomplish the objective by providing a means for obtaining adequate 
counsel for indigent defendants in criminal cases in the Federal courts Accord- 
ingly, the Department of Justice favors the enactment of either measure 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely, 
WiILrtam P. ROGERS, 
Deputy Attorney General 


Mr. Cetrer. And then a communication from the National Legal 
Aid Association, which is in harmony with the American Bar Asso- 
ciation’s approval of my bill and Mr. Elliott’s bill, and the communi- 
cation from Mr. Chandler, who I understand is to testify here this 
morning, but nonetheless I should like to place in the record a com- 
munication from him under date of May 5, 1953, addressed to our own 
distinguished chairman, Representative Chauncey Reed. 

Mr. McCuttocn. The communications will be received, 











by f f 
/ ih /) f 

I ( REED l n nquire 1 of me on May i 
1D H. R. 398 H. R. 2091 vide ! ‘ presentation of indigent 
aerendant in crimina Ci 1! he trict ourts f the United States The 
gener: in of the two bills 1 minor difference » which I shall refer later 
the that I w write e letter concerning both bills. The general 
sion for the payment of moderate compensation and the reimbursement of 
ex penst f attorneys app ted by the district courts of the United States to 
represent poor persons accused of © e in the Federal courts is one which has 
been recon nded by the Jud ( ference of United States for a number 
| re | ent 1 1 he Is istrict courts to pay counsel 
appo eda t he « I to resel r pers S accuse I rime or even to 
pay the expenses ¢ ich Informed persons are generally agreed that 
1 fect in t lec i yste lor more than a decade the 
bee receivin ! cle i the Judicial Conference of the 
[ fed ® te Phe bi H. R ws about wil 1 Vol ve asked is in the precise 
fi mmended by the Jud il Conference Phe her bill, H. R. 2091, with 
differences to be note iter Which do not change the substantial nature of 
the ‘ also cont ith th tent f the Judicial Conference. 
e acti f the Jud Conference was based upon the recommendations 
( ‘ e consisting ( 1 Judge Augustus N. Hand of New York, 
chairmal ( cuit Judge Otto Kerner of Illinois (now deceased), and District 
Jue sG K. Bard of Pennsylvania (since resigned) and Eugene Rice of Okla- 
fle committee appointed in 1945 submitted a first report at the annual 
meeting of the Judicial Conference in September 1944 The report and the recom 
mended bil ere circulated among the circuit and district judges of the country 
‘ reque for an expression of eir views A majority of the expressions 
received from the judges were favorable, and at the annual meeting of the Judi 
( Conference in 1945 it approved the report and the bill recommended in prin 
pie Wit some minor changes In following veatr sole further changes were 
maiade rhe | n substantially the form of H. R. 398 was approved by the 
Judicial Conference in 1948, and the Conference continues to recommend the 
measure The differences in the other bill (H.R. 2091) not being of the essence, 
that bill also falls within the policy recommended by the Judicial Conference. 
Both bills provide for the compensation and reimbursement of counsel to repre- 
sent poor defendants in criminal cases in one of two ways: (1) By the appoint- 
ment of a public defender upon a salary or (2) by payment of counsel appointed 


by courts In particular cases 
Both bills would amend chapter 201 of title 18 of the United States Code deal 
ng with criminal procedure by adding a new section, 3006. Subsection (a) of 
e new section would empower each district court of the United States to appoint 


public defender with one or more assistants if the number of cases required. 
These officers may be full-time or part-time officers as the volume of work in 
the judgment of the court may require Provision is made for necessary clerical 
assistance Subsection (a) continues that.whenever it appears to the satis- 


faction of the court in which there is a public defender that any person charged 
with a felony or misdemeanor is unable to employ counsel, the court shall assign 
ie public defender to act as counsel for him, provided that if in any case there 
» indigent defendants with such conflicting interests that they cannot all be 
properly represented by the same counsel, the court may appoint counsel separate 
from the public defender to act for them and provide for their compensation and 
reimbursement of expenses in the manner provided by subsection (c) to be 
summarized later Bach district court by which a public defender is appointed 
is empowered to adopt appropriate rules governing his conduct subject to general 
regulations which may be adopted by the Judicial Conference of the United States. 
Subsection (b) provides that each public defender and assistant public defender 
l ve paid a salary based upon the service to be performed, in no case to exceed 
$10,000 per annum, to be fixed by the Judicial Conference of the United States. 
It is further provided that he shall be reimbursed for expenses necessarily in- 
curred in the performance of his duties 
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Subsection (c) of the proposed new section 3006 of each bill provides for an 
alternative mode of compensating counsel for indigent defendants; namely, by 
the payment of compensation and the reimbursement of attorneys appointed by 
the district courts in individual cases. The amount of compensation would be 
determined by the court upon the conclusion of the service at a rate not in excess 
of $35 a day under the bill H. R. 398 and $40 a day under the other bill, H. R 
2091, for time necessarily and properly expended in the preparation and trial 
of the case, and for the reimbursement of expenses reasonably incurred and 
approved by the court, all within the limit for any district of an aggregate 
amount of $5,000 in any fiscal year The subsection of the bill H. R. 398 allows 
the district courts of all districts not having a city of more than 500,000 popu 
lation unqualified discretion to adopt the method of compensating attorneys 
appointed in individual cases if they believe that that method is more economic: 
than the appointment of a public defende1 The subsection of the other bill 
H. R. 2091, allows this discretion to the district courts of all districts not having 


a city of more than 800,000 population 





The bill H. R. 398 gives the power to district courts in districts havi i city 
of more than 500,000 population to adopt the method of compensating counsel 
in individual cases provided the udicial council of the cireuit (consisting of 
the judges of the court of appeals of the circuit) approves The other bil 
H. R. 2091, gives this power to district courts in districts having a city of more 
than 800,000 population provided the judicial council of the circuit approves 


The distinction between districts not having metropolitan cities and those having 
such cities reflects the opinion of the committee of the Judicial Conference tl 

ordinarily in metropolitan districts where there are likely to be numerous poo! 
persons accused of crime to be represented, “the situation could be met satis 
factorily only by the appointment of salaried defenders who would make of 


their positions a vocation, prepare systematically and thoroughly 
assigned to them, and by frequent practice become increasingly competent in 


the cases 
their work.” Even in such a district, however, either bill would permit a dis 
trict court to adopt the method of counsel appointed in individual cases, given 
the approval of the judicial council of the circuit 

As a practical matter either bill would virtually allow an option to the dis 
trict court of each district to provide for the compensation of attorneys repre 
senting poor persons accused of crime by either a public defender or attorneys 
appointed in individual cases according to its judgment of what would be best 
It is to be expected that if the court of a district had a sound reason for adopt 
ing the plan of compensating counsel in individual cases rather than appointing 
a public defender, the judicial council of the circuit would give its approval 

As has been stated, there is a crying need recognized by those who are familiat 
with the administration of criminal justice in the Federal courts, for authority 
to pay reasonable compensation to counsel appointed by the courts for poor 
defendants in criminal cases. Too long action has been impeded by the differ 
ence in opinion between those who would accomplish this exclusively by publi 
defenders and those who would do it solely by compensating counsel appointed 
in individual cases. Either of the bills about which you have inquired would 
resolve the conflict by allowing to the courts concerned a choice between the two 
methods. Accordingly 





I hope that such a measure may commend itself to the 
Congress and in due course be enacted. 

Sincerely yours, 
Henry P. CHAND 


NATIONAL LeEuAL Atp ASSOCIATION, 
Hast Rochester, N. Y., November 6, 195 
Hon. EMANUEL CELLER, 
House of Representatives, 
Washington, D. ¢ 

Sir: The problem of providing adequate representation to indigent defendants 
accused of crime is naturally a matter of grave concern to the National Lega 
Aid Association. At its 3lst annual meeting held in Washington last week, a 
session was devoted to the problem with emphasis on representation by couns¢ 
in the Federal Courts. 

Together with the committee on legal aid work of the American Bar Associa 
tion, we have long favored the adoption of a system of public defenders for the 
Federal courts in the larger cities. Our national defender committee of which 
Herman I. Pollock, defender for the Voluntary Defender Association of Phila 
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is chairman carefully studied two bills introduced in the House of 


91. On the recommendation of that committee, our association adopted 
osed resolution 








We would like to cooperate with you any way we can to advance legislative 
measures in accordance with the resolution. We are in full accord with the 
convictions of the Attorney General that providing legal assistance to those 

ho cannot afford to employ counsel is an important and worthy cause. As he 
expressed it, “Our democratic system of government is on trial * * * any in- 
justice in our judicial system is an ally upon which the Communists are relying 
in their attempts to obtain new adherents.” 

Yours very sincerely, 
EMERY A. BROWNELL, 
BHeecutive Director. 
As ADOPTED BY TH 1 ANNUAL LEGAL AID CONFERENCE, OCTOBER 28, 
1953, WASHINGTON, D. C 

Where: he law requires that an indigent defendant appearing in the district 
court ¢« he United States be furnished with counsel to represent him at every 
stage of the proceedings yet makes no provision for the payment of counsel fees 
or the expenses necessarily incurred in trial preparation ; and 

Whereas two similar bills to provide for the representation of indigent de- 
fendat n tl district ts of the United States were introduced in the House 
of Re entatives and referred to the Com ttee on the Judiciary as H. R. 398 

1 H. R. 2091, which bills p1 de for the compensation and reimbursement of 
coul who 1 oor defendants in criminal cases either by the appoint- 

nt of “upon a salary basis or by payment of counsel appointed 

S 1 parti SeS 
ee of the N Legal Aid Association, recognizing 
roving se and existing methods of furnishing counsel to 
ndie ts in the Feder rts, recommends the adoption by the 31st 
Ar Leg \ ( ference of e following resolution: 

1. J fhat the conference approves in principle bills H. R. 398 and H. R. 
091 ges the passage his le on It recommends, however, that 
wit » the provision authorizing appeals, a public defender should be 
vested h the power to take an appe I ny case in which he believes the 
‘ s of e require it it so que ms the advisability of appointment of 

fender by the court before whom he will appear and may offer 
( } Cong l l of the legislation: 

2. a0 l further, That a copy of this 1 ition be furnished to the Judicial 
( f the United State the A ney General of the United States, the 
D he A strat Office of 1 Ur 1 States ¢ s, the Judiciary 
Cc House of Representatives, and the Congressmen who intro- 

H. R. 39 | Boe 91 

Mr. Mraprer. Mr. Celler, have you o1 anyone else, to your knowledge, 
mad estimate of the cost of this program ? 

\ I R | nk the Ad } [ratlve Office « f the United 
St Courts will give you information on that subsequently. I have 
Dp ally not made a review of it, but the most I think it would cost 

} 1 1 | ; 4 


( len T don’ ari ld eet bevond tl] 


t won’t cost that much. The utmost is $10,000 to a public 
listrict courts. 


| ( } V 1 l y the number of dis 


Meraper. There is some provision for assistants and clerks, too, 


ma that, because every 


ourt wouldn't have a public defender at $10,000 a year. 


re are other provisions. I said it is rather flexible in its pro- 


ill, which would provide for lesser amounts where there 


ho +] : +] 4 . at 
be the congestion that we fi | in the metropolitan areas. 
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Mr. Meaper. I was interested in your comments about your early 
career in seeking representation of these indigent defendants. I pre- 
sume the same reasoning could be applied to clients who selected you 
and paid you. I wonder if there isn’t also some advantage in the zeal 
and enthusiasm of the young attorney plus the fact that he has a lot 
of time to prepare his cases. An older lawyer might not regard a case 
of this kind as having the same importance as a young lawyer ap- 
pointed to defend an indigent defendant. 

Mr. Cetter. I was only speaking for myself, and know how inade- 
quate I wasinthose days. I thought I would comment on it. 

I wouldn’t say that all the young lawyers who covet those assign- 
ments are inadequate as to service. I wouldn’t say that at all. 

Mr. Meaper. Isn’t it the practice sometimes to let an indigent de- 
fendant select his own counsel and provide for the compensation of 
counsel on a minimum basis under the direction of the court ? 

Mr. Cexier. I don’t think that is the situation in the jurisdiction I 
come from. I don’t know what the situation is in other jur isdictions, 
but doubt it. 

Mr. Meaper. There is some present authority in the courts to ap- 
point counsel for indigent defendants in criminal cases, is there not? 

Mr. Cetuer. Yes, the courts exercise that authority constantly. 

Mr. Meaper. It is in the discretion of the court to give some recog- 
nition to the defendant’s desire as to what particular counsel should 
represent him, is it not? It would be within the discretion of the 
court. 

Mr. Crnxier. I don’t know if such discretion lies in the defendant, 
himself. It may be that the court may give him a panel of two or 
three lawyers and let him select one, but up in New York it is very dif- 
ficult to get even one lawyer, much less give him a number that he can 
choose from. 

Mr. Mraprr. Well, I mean the court’s power is discretionary, and 
the court could, if he so desired, give some recognition to the de- 
fendant’s own selection of counsel. 

Mr. Crtier. That is correct. 

Mr. Mraper. I was a little bit concerned about this principle of ap- 
point ting some public official who automatically represents various 
< lie nts. 

I think the relationship between lawyer and client and the right 
of the client to select his own 1: nae is a matter of some import: ince, 
[ am disturbed about the principle of having son 1e public official desig- 
nated to represent a client regardless of the client’s own wishes. 

Mr. Cetier. Well, I will admit that it does inveigh against the 
prince iple of client and counsel. That may be dee _ somewhat in 
the nature of a speck on this bill, on the principle of it, but remember 
even the sun has its spots. 

You can’t get anything perfect, and you must weigh the advantages 
against the disadvantages, the equities against the inequities. I 
don’t think the it should militate to any mature degree against the vood- 
ness and the soundness of the bill. 

Mr. Mrapver. I suppose that even if this bill were adopted and a 
publie-defender system created, the courts still might appoint counsel 
who was not a public defender for an indigent defendant. 

Mr. Cetier. Well, that would be up to the judges, I should think. 
\ United States district judge, if a bill like this were passed and a 
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public defender designated, wouldn’t be likely to make any other 
selections. I presume he would have the discretionary powers still, 
but I doubt verv much whether he would do that. 

Mr. Mreaper. Asa practical matter, it would discourage the appoint- 
ment of anyone but the public defender to represent indigent de- 
fendants. 

Mr. Cevier. I think the lawyer, the legal profession, would be dis- 
nclined to accept the assignment. “Well,” they would say, “there is 
al public defender.” The lawyt I's might Say, “Why select me, or why 
pick on me?” as it were. 

Mr. Mraper. That is all. 

Mr. Roeers. Mr. Celler, directing your attention to page 5 of your 
bill, line 14, you say 

“Th any distri { not having a ¢ ty of more than 500,000 population,” 
and then again on line 22, “having a city of over 500,000 population.” 

Dor t you think that that should be to the district rather than the 
cities within a district ? 

Mr. Cretier. Probably. I leave that to your mature judgment in 
that regard. | have no jealousy with reference to that language. 
That could be changed. 

Mr. Rocrers. And then one other thing. I understand that there 
has been a compilation made of the various States that have authorized 
public defenders. 

Mr. Center. Mr. Chandler. have you got those States, the cities that 
have public defenders ¢ 

Mr. CHANDLER. I can’t give you a complete list of cities that have 
public defenders, but California is, of course, known as a State in 


whicl 

Mr. Rogers. California and Illinois. 

Mr. Cuanpter. California and Illinois. There is a publie defender 
n 4 ook ( ounty. Then there is a voluntary defender who will be 


here today, maintained by the Public Defender Association in Phil- 
phia, and the Legal Aid Society of New York has a criminal 
division which represents poor defendants in criminal cases in the 
southern district of New Y ork. 

Mr. RoGers. What | Was trying to vet at is, To what extent had 
states adopted the S\ tem of public defenders ¢ 

Mr. Cuanpier. Well, I should say that the number of cities and the 
counties that have public defenders is as yet not very large. Mr. 
rownell, who is the author of the book on legal aid, I think can prob- 


l 
adel 


ibly vive the figure. 

Mr. Emery Browneti. Well, there are three States that have a 
statewide system, more or less—Colorado, Connecticut, and Rhode 
Island. 

Mr. CHaNnpbier. That’s right, Connecticut has it too. 

Mr. Creutuer. Mr. Chairman, in connection with California, I would 
just like to read briefly from an address given by the present Chief 
Justice Warren of our Supreme ¢ ourt, and I should like te put a po! 
tion of thus speech In the record if | may have permission. 

Mr. McCunziocn. It is so ordered. 

Mr. CeLLer (reading) : 


Legal aid and the kindred service in the field of criminal law made available 
through the office of pub ic defender 


that is in California 
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has been very close to me through the years Over 50 vears ago I jo ned with 
other members of the bar to establish legal aid associations throughout Cali 
fornia We took the cases in rotation ourselves and took such time as the 
new association could be properly housed, staffed, and financed Since that 
time they have gone a long way and have filled what was theretofore a great 
void in the administration of justice 

Only a short time after I urged the freeholders to include in the new charte1 
of our county a provision for a public defender to represent defendants charged 
with crime I then had the very satisfying experience as district attorney 
of working for 10 years with the public defende1 His office eliminated muc 
of the sordidness that prevailed around the police courts, and because of his 
fairmindedness and public-spirited attitude, it was possible to do many things 
for the rehabilitation of prisoners that could not otherwise have been done 

The public defender system in California has grown extensively since those 
days and I am hopeful that it will continue to grow there and throughout the 


Nation 


(nd I should also like, Mr. Chairman, to put in the record an article 
entitled, “The True Significance of Legal Aid” by William T. Gossett, 
vice president and veneral counsel of the Ford Motor Co. The same 
appears mM the American Bar Association Journal, February 1954. 

Mr. McCutuocnu. It is so ordered. 

(The document referred to is as follows:) 


ACCESS TO JUSTICE: THE TRUE SIGNIFICANCE OF LEGAL AID 


(By William T. Gossett, Vice President and General Counsel 
of the Ford Motor Co.) 


(Mr. Gossett’s remarks at the Legal Aid-Lawyer Referral Service luncheor 
during the last annual meeting in Boston received wide acclaim for their simple 
statement of the fundamental significance of legal aid in our system of justice 
He pointed out that legal aid is not charity, but a means of insuring that a 
citizens will have access to legal process, a basic ingredient of justice The ad 
dress is printed here in full.) 

If there is any doubt among us today that the improvement and extension of 
legal aid is as important as any other single objective of the American Bar As 
sociation, that doubt should be dispelled by the legal history of this city 

Life in Boston in 1770, we are told was a concentration of the kinds of thin 


that beset us today. It was a time of external pressures, of internal stress and 
of tensions between the inhabitants and the British garrison A cold war was 
in progress, and a hot war was in prospect An ideological conflict on the very 
nature of freedom was raging. An epidemic of suspicions and recriminations 


threatened relationships among the townspeople. 

linally, when a group of British soldiers fired on a crowd of inhabitants wh« 
molested them, the real political morality of our Founding Fathers was tested 
before the Republic itself was born. There was a great outery at the killing of 
five Bostonians, and it looked as if the fate of the soldiers was to be decided 
summarily by an outraged populace rather than by the deliberate processes of 
the law. 

But a courageous Boston lawyer risked his fortune and his future to defend 
the soldiers before an American jury. He was not an obscure Tory barrister 
to whom the British Cause was always sacred; he was John Adams; and he de 
voted a year of his life to the case. 

What motivated Adams was a principle that lies at the very foundations of 
the law in a free society That principle is the simple truth that justice may bh 
called justice only if it is denied to no man, however unpopular his cause, how 
ever, reduced his circumstances and however heinous the charges against hin 

But like all simple truths, it is one that can be easily forgotten And if it 
ever is forgotten, 1 put it to you bluntly that the blame will lie with the legal 
profession itself. We are here today because we recognize a responsibility to ex 
tend the benefit of our laws and legal institutions to all our people; because we 
are aware of the manifold economic and social factors in today’s world that make 
legal aid an inescapable charge on our profession 

But we cannot afford to stop there. The legal profession in this country needs 
to look anew at its basic role to see whether it might not be losing sight of the 
forest for the trees. 


44941 o4 2 
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MANY ARE APATHETIC ABOUT LEGAL AID 


I have never met a lawyer who voiced outright opposition to the idea of legal 
iid. But the great majority of our colleagues at the bar are hopelessly apathetic 
ibout this whole movement. Many of us think of legal aid as merely another 
form of charity, a kind of generous dispensation from the bar to some troubled 
unfortu We fail to realize, it seems to me, that legal aid is much more 
than a form of charity; that it stands as both a symbol and an instrument of the 





vitality of our profession. 


I want to suggest to you today that only by widening our horizons can we make 
a proper appraisal of the true significance of legal aid I think all of. us need 


to go deeper than the necessity for legal aid in terms of individual cases at any 


given time. Indeed, we ought to go right back to the foundations of the law it- 
self and take a fresh look at that to which we are devoting our professional 
lives. 

Friedrich von Savigny, who founded the historical school of jurisprudence, 

nstructed a convenient imag To him, the law was “the rule whereby the 
invisible borderline is fixed within which the being and the activity of each in- 
dividual obtains a secure and free space.” 

Now it is the business of the legislature to set the dimensions of that secure 


nd free space, and I take it to be the purpose of the democratic experiment con- 

tantly to expand it, to mak t more free and more secure It is the duty of 

the courts to preserve the boundaries that already exist But it is up to the legal 
to make access to that secure and free space as broad and inclusive 








W re quick to sense grave danger when our legislatures or courts seem to lose 
ht f their purposes But that third element universal access to justice _ 
san element that has fewer automatic safeguards than have our legislative and 


idicial systems. And so if we neglect it, the dangers are multiplied many 


egal aid in these terms seems to me illuminated by the long, slow processes 
of history. They have given us some valuable illustrations about access to 


t is not necessary to rely upon the unhappy fate of those societies that col- 
apsed under the weight of their own excesses In our own lifetime, we have 

en this happen. Nazi Germany and Fascist Italy have brought up the dishev- 
elled rear of a long, limping parade of those who saw the law, as Hobbes did, 
as the speech of him who by right commands some thing to be done or omitted.” 


rhose ernments were not interested in a secure and free space for any man. 
I want to remind you today of some more promising societies; societies that 
prized their laws, but nevertheless failed. Among these we are apt to find many 
ore ¢ ct parallels to our situation today than in the ill-fated totalitarian 
LTnes 


Consider, for example, ancient Greece. No people in all the history of human 


more devoted to the ideal of liberty, and none has been more intel- 

lectually concerned with the law. But while gifted men devoted their lives to 

philos hizing about the nature of justice and the laws in that society, whole 
segments of the population were denied admission to its precincts 

That Greek society withered and died, close to the top of its prime. It would 


be fatuous oversimplification to attribute its fall to any single factor; certainly 
t « d te ick of respect for th ivi rhe fi remains that one 
of the | ic infirmities of that civilization was that access to justice was not 
available to all It requires no great effort to imagine the attitude of a people 
toward so inequitable a system 

proposition 1 he a ple and direct as this: A lawful society has less 
to fear from sudden contempt for the law than from gradual restrictions upon 
iccess to the processes of the law—restrictions under which the law is available, 
not to all of e people, but only to some of the people 

The lesson of ancient Greece is not isolated in history. The American Revolu- 

m had its beginnings when Britis justice became selective—available to the 

ritish at home but denied to the British abroad And yet, Lord North’s Britain 
vas not a nation that was contemptuous of the law It lost the colonies because 
it denied them control over that secure and free space which Savigny called the 
av 

The code of the secure and free space is the charge of our profssion. It is the 
essence of al aid Without universal access by all of the people, the life of 


the law would be meaningless, respect for the law would vanish and the growth 


i the law would cease. 
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It was for this principle that John Adams took his stand nearly 2 centuries ago. 
in our much more intricate and in many ways more vulnerable society, the Amer- 
ican Bar never should forget that universal access to the processes of the law 
is the basic concept on which legal aid rests. 

Mr. McCutiocn. Mr. Celler, in addition to the States that have 
authorized by law a public defender, haven't many of the States by 
law authorized the judges to appoint members of the bar to defend 
persons indicted for crime, with authority to compensate them in a 
reasonable amount ? 

Mr. CrevuEer. Correct. 

Mr. McCun.ocnu. Isn’t it a matter of fact that most, if not all, of 
the States have some such law ? 

Mr. Cetxier. I understand so. 

Mr. McCutnocu. What is the law of the State of New York? 

Mr. Cetuer. We have no law that pro\ ides for compensation. The 
lawyers are selected by the judges, and they serve without 
colMpe nsation. 

It .becomes very irksome at times, and as Governor, now Chief 
Justice Warren, said at times, in the lower courts it is rather 
unsatisfactory also. It is very unsatisfactory. 

Mr. McCuutxocu. Does counsel have any questions? 

Mr. MecartNry. No questions. 

Mr. McCutnocn. We thank you very much, Mr. Celler, for your 
excellent presentat ( 1 

Our distinguished colleague, Carl Elliott of Alabama, the auth: 
H. R. 2091, is unal hi 

1 


(> 
that 11S presel eis required atan executive session of the House Com 


r of 
le to appear this morning by reason of the fact 
mittee on Education and Labor. of which he is a member. He has 
submitted a written statement in support of H. R. 2091, which will 
become a part of the record. 

The statement submitted by Mr. elliott sas follows 


STATEMENT OF CARL ELLIorr, MEMBER OF CONGRESS FROM THE SEVENTH DIstTRICT 
Oo ALABAMA, IN SUPPORT oF H. R. 2091 





Mr. Chairman and members of the committee, I appreciate this opportunity 
to submit testimony in behalf of my bill, H. R. 2091, which provides for repre- 
itation of indigent defendants criminal cases in our district courts. As 
long ago 1937, this need was recognized In that year, the Judicial Cor 
ference of the United States adopted a resolution to this effect; in aly si 
every succeeding Judicial Conference, a similar resolutic has been approved 
I think that this bill should have every chance of receivil the erous 
ipartisan assistance which it deserves at this session of Congress It has the 
support of the Attorney General and of the American Bar Association. Point 
5 and 6 of an ABA survey of the legal professi provided for an organized 
defender service for criminal cases in all of the larger cities, conducted as either 
publicly or privately supported agency, and adequately compensated, assigned 
counsel for all counties not served by a defender office Che Attor! Gel il 
Mr. Brownell, in supporting the ABA recomme iti l | that It is, 
eed, an anomaly that the Federal courts operating under the strong and st t 
intee of Counsel for all defendants in iminal cases under the sixth amend 
ve had to limp along with nothing comparable to the public defender 
in indigent cases, particularly in the populous dist1 
Ii upporting my bill, Mr. Brownell said that either it or H. R. 398 would 
open the ay to the best that can be devised from both the public defender and 
assigned counse!] systems. 
H. R. 2091 does not, in any way, infringe upon ] ite initiative in the legal 
rofession. Nor does it infringe upon any of the workable means already found 
some communities to extend legal aid to those i need, but ca 1ot afford it. 
Vhat it does do is to enable courts everywhere to adopt these systems and make 


them work Because, unfortunately, legal aid is not actually available to many 
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n the United States. Only nine States, plus Puerto Rico and the Canal Zon 


have pre ded b¥Y law for a public-defender system And only two of these 
States, Connecticut and Rhode Is d, provide effective statewide coverage 
We all know that any defendants who need good legal counsel simply 
cannot obtain it because they are unable to pay for it. The sixth amendment 
provides that an accused, in a criminal prosecution, shall be entitled “to hav 
the assistance of counsel for his defense The object of my bill is to provide 
i echanis whereby the constitutional guaranty of the sixth amendment may 
be readily and practical ava ble to every defendant If my bill is enacted, 
defendant in a criminal prosecution will be assured of competent counsel 
l il i word wut H. R. 39s It is a very fine bill, in my opinion, and 
differs fi my bill in only two respect It allows a maximum per diem to 
counsel of only $35 per day (rather than $40 per diem in my bill), and allows 
courts the option of whether a full-time defender is necessary if the population 
of the largest anv d rict less than 500,000 (rather than the 300,000 
populatic figure in my bill) In these two respects I believe my 
slight etter than H. R. 398 It seems to me likely that the district 
With a city between 300,000 and 500,000 may Well be the marginal distric in 
which success or failure of the p embodied in this bill depends. It would 
be sl e, I think, to jeopardize the plan by not insuring adequate provisions 
predominately rural dist hich are likely to lack a city of 500,000 
popu on, and at the sam«e e which are likely to have a higher ratio of 
maigent pre ns 
Also, I think we int to be sure that we are providing adequate incentives 
the provision of competent Ccounse We want to number our public-defender 
ises among the best cases conducted in the American courts. There is n 
reason Why these cases should not become models of jurisprudence, an elevating 
influence, setting new and higher standards of excellence for our distinguished 
Ameri legal profession 
I sincerely request your favorable consideration of H. R. 2091 I thank you 


Mr. McCuuuocnu. I am happy to say that the Chief Justice of the 
United States has directed a communication, on the proposals before 
is, to the Hono! ible Chauncey W. Reed, the chairman of the full 
committee. That communication will become a part of the record. 

( | e document above referred to is as follows:) 

SUPREME Court OF THE UNITED STATES 
Washington, D. C.. February 12. 1954 
Hon. CHAUNCEY W. REED 
Chairman. Committee on the Judiciary, 
House of Representatives, Washington, D. ¢ 

My Dear Mr. CHAIRMAN: Your letter of February 9 has just reached me, and 
I hasten to reply in view of your subcommittee meeting on February 17 

The subject of counsel for ndigent defendants has long been a matter of dis 


( ssion in the Judicial Conference In 1937, it was brought to its attention by 
the then Attorney General, and at the annual meeting that year, the following 
esolution was adopted: 

We approve in principle the appointment of a Public Defender where the 
amount of criminal business of a district court justifies the appointment Ir 


other districts the district Judge before whom a criminal case is pending should 
appoint counsel for indigent defendants unless such assistance is declined by the 


defendant In exceptional cases involving a great amount of time and effort o1 
e part of counsel so assigned, suitable provision should be made for compensa 
on for such service, to be fixed by the court and to be a charge against the 

United States (Report of the Judicial Conference, September session, 1937, 


At the 1938S annual meeting, the Conference renewed its recommendation (Re 
port of the Judicial Conference, September session, 1938, p. 13) 

At its September 1039 session, the Conference reported as follows: “Upon con 
sidering its former recommendation upon this subject, the Conference approved 
in substance S. 1845 and H. R. 4782, 76th Congress, 1st session, with respect to the 
ippointment of public defenders” (Report of the Judicial Conference, September 
session, 19309, p. 12) 

At the annual meeting in October 1940, the Conference took the following a: 
tion Upon considering its former action on this subject, the Conference again 


recommends that provision be made for the appointment of public defenders 
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stricts where there is a large volume of criminal business” (Report of the 
Judicial Conference, October session, 1940, p. 16) 

n September 1942, the Conference reported 

“In past years the Conference has recommended that provision be made by 
ppropriate legislation forthe appointment of public defenders in districts where 





here is a large volume of criminal trials rhe subject was again considered, 
d the Conference urged the enactment of H. R. 6628, which would authorize 
he establishment of such a public defender system. The Conference also recom 
ended that H. R. 6628 be amended to provide for a public defender in both 
Minal cases and in habeas corpus cases in which the petitioner is proceeding 
mi }) peris Che ¢ nference withdrew ts recommendation of last year 
in districts where no public defender system has been established, the tria 
rt be authorized by legislation to compensate, in a limited amount, attorneys 
ppointed to represent indigent defendant Report of the Judicial Conferet 
September session, 1942, pp. 12-15) 
At the September 1948 session \ committee to consider the adequacy of exist 
ng provisions for the protection of the rights of indigent litigants in the Federal 


urts, consisting of Circuit Judge Augustus N. Hand, Chairman, Circuit Judge 


(otto Kerner, District Judges Guy K. Bard and Eugene Rice” was appointed (Re 
of the Judicial Conference, September session, 1945, p. 27) 
The report of the September 1944 meeting contains the following 
TI eport of the Committee To Consider the Adequacy of Existing Pro 
ions for the Protection of the Rights of Indigent Litigants in the Federal Courts, 
which Judge Augustus N. Hand is Chairman, was submitted to the Conference 


The Committee recommended that each district court be authorized in its dis 
retion to appoint a public defender substantially as provided in the pending 
public defender bill (H. R. 676): or that in the alternative the district court in 
district not having a city of more than 500,000 population be authorized to 
ompensate from the public funds counsel appointed to represent poor defendants 
particular cases, at a rate not in excess of $25 a day, and to reimburse them 
for their expenses, the 
more than $3,000 pet 





regate amount to be so expended in any district to be 

year The Conference continued the committee and 
the circulation of its report among the circuit and district judges with 
request for an expression of their views upon the proposed plan. The Commit 


directed 


tee was also requested to continue its study of the problem of indigent litigants in 
oth criminal and civil cases, including the application to such cases of the pre 
isions governing proceedings in forma pauperis” (Report of the Judicial Con 


ference, September session, 1944, pp. 22-253) 

Again, in 1945, the September session reported: “The supplemental report of 
the Committee To Consider the Adequacy of Existing Provisions for the Protee 
on of the Rights of Indigent Litigants in the Federal Courts, of which Judge 
Augustus N. Hand is Chairman, was submitted to the Conference The Con 
ference approved the bill recommended by the Committee at the 1944 Conference 
with the following changes suggested by the committee: That section 4 of the 
bill relating to service of subpenas by the marshal, without charge, be omitted; 
that where indigent defendants have such conflicting interests that they cannot 
properly be represented by a public defender, the court be authorized to assign 
separate counsel to one or more of them and to allow compensation to such 
separate counsel at not more than $25 per day for time necessarily and properly 
expended in connection with the defense; and that in districts where the allow 
ince is on a per diem basis, the per diem maximum compensation may, in the 
discretion of the court, include not only time spent in actual trial but in prepara 
tion for trial. The committee did not recommend any legislation to provide 
compensation at the present time for attorneys for indigent persons in civil cases, 
wecause it considered that experiments should be made by the Federal courts 
in the criminal field before undertaking the compensation from Government 
funds of counsel for parties in civil suits. The Committee was continued and 
sked to consider the present provisions of the Code with respect to cases in 
forma pauperis, particularly appeals in forma pauperis, and to consider the 
matter of printing the record in the circuit courts of appeals in in forma pauperis 
cases” (Report of the Judicial Conference, September session, 1945, pp. 21-22). 

At the October session in 1946, the following action was taken 

‘The approval heretofore given to legislation proposed by the Committee To 
Consider the Adequacy of Existing Provisions for the Protection of the Rights 
of Indigent Litigants in the Federal Courts was reaffirmed by the Conference. 
The Conference was of the opinion, however, that the proposal should be broad 
ened so as to make available to indigent defendants in criminal cases in the 
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courts of appeals the services of the public defender and counsel provided for 
under section 3 of the proposed bill; and, further, to provide counsel for indigent 
persons applying for habeas corpus 

rhe matter was, therefore, referred back to the Committee with instructions 
that consideration be given the Conference’s suggestions and that a further report 
spring of 1947” (Report of the Judicial Conference, October session, 1946, p. 22). 

At the September 1947 session, the Conference reaffirmed its previous recom- 
mendation regarding proposed legislation providing prope representation in 


1ittee be submitted at the special session of the Conference in the 
} 
I 


Federal courts for protection of the rights of indigent litigants (Report of the 
Judi Conference, September s¢ on, 1947, p. 27). 

At the September 1948 session, the following action was taken: 

lhe report of the Conference ¢ n tee W presented by Judge Otto Kerner. 
The Com! tee met on May 4, 194 to consider the questions i! eference to 


i were referred to it by the Judicial 








Contere I 6 ‘ I s s should be it led to mak 
= ‘ na il ne ce 5 tf appeatis ti 
servic f public defender ¢ sel appointed in the particular cases im 
al cour and also furnish couns for indigent persons applying for 

ee read ed 1 ippoi d to represent poor pet 
S l ] ad ‘ 1 compensation, should ¢ nue 
e] ent them and to receive compensation on appeal in proper cases. The 
oO! ‘ mie é a new it to e inserted in the bill following the 
pres¢ sect 3 as section 4, and the renumbering of the present sections 4 
ind d 6 respective I I section 4 recommended is as follows 
é t. I ny criminal cases in which an indigent defendant is repre 
sente I ict court by a public defender or by counsel appointed by the 
rt in ‘ular case, the public defender or such counsel as the case may 
e, Sl esent him in the event of appeal in the appeal proceedings if 
either the district court or the court having jurisdiction of the appeal shall 
consider tl there is reasonable ground for appeal and shall so direct Services 
of t nature specified in this section if rendered by a public defender shall be 
pal f his duties and performed without other compensation than his salary. 
if such services are rendered by counsel appointed in the particular case, such 
counsel may in the discretion of the court directing the representation on the 
appeal, be compensated in the measure specified in section 3 of this act for counsel 
apointed to represent indigent defendants in criminal cases and be reimbursed 
for their expenses, Any sums so paid for compensation and expenses of services 
on appeal shall be included in the maximum limit of $3,000 in any fiscal year 


imposed by section 5 of this act upon the aggregate expenditures for the defense 
of indigent defendants in the respective districts from which the appeals are 
taken.’ 

“The Conference adopted the Committee’s recommendation 

“The Committee stated that careful thought had been given to the proposal 
provision should also be made in the bill for the payment of compensation 
to counsel appointed to represent poor persons petitioning for habeas corpus 
and had concluded that it may not be advisable at this time to introduce such 
provision into the present measure which is designed to secure adequate repre- 
sentation for indigent defendants 

“The Conference concurred in the conclusions of the Committee. 

Che Committee reported that it had considered again the feature of the bill 
that in districts containing cities of over 500,000 inhabitants, if there is to be any 
system of compensating counsel for poor defendants in criminal cases, it must be 
by the appointment of public defenders, and had concluded that they should 
adhere to their original recommendation as is encompassed in the present pro- 
visions of the bill. 

“After a general discussion of the Committee’s position, the Conference cen- 
cluded that, in those districts having cities of over 500,000 population, the 
representation of poor persons in criminal proceedings might be by counsel 
appointed and compensated in the individual cases where the district court so 
recommends and the circuit council approves, and directed that the proposed bill 
be so amended.” (Report of the Judicial Conference, September session, 1948, 
pp. 38-39.) 

At the 1949 September session, the Conference reaffirmed its previous recom- 
mendations regarding proposed legislation providing for proper representation 
in Federal courts for the protection of the rights of indigent litigants. (Report 
of the Judicial Conference, September session, 1949, p. 26.) 
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The problem was again considered by the Conference at its September session 
in 1950, with the following result: 

“The Director, pursuant to authorization by the chairman of the Conference 
Committee covering the subject matter, reported on the status of legislation 
(S. 2206) which had been introduced in the Congress, the provisions of which 
were in accord with the views and recommendations of the Conference. 

“Thereupon, the Conference reaffirmed its approval of the present provisions 
of 8. 2206, and urged its prompt enactment.” (Report of the Judicial Conference, 


September session, 1950, p. 15.) 

Finally, at the September 1952 session, the following action was taken: 

“The Conference renewed its approval of leg ition to provide for the payment 
of compensation and reimbursement of expelses of counsel appointed courts 
to 1 resent defendants in criminal! cases I pecilica ly appt ed 
i l ¢ mJ i my 1 l 1 

I hie l dete I ) dt th ( by ti 
payme ( ees within s} fied | i to « | ted 
in particular case 1 p iso that the adoption of th er met 1 ny 
district containing a city mo in 500,000 populatior h requi the 
f IL the jud 1 ( I e i I ( I 
‘ { t Tie i i t ‘ 
‘ ul x the « ( in ) d ! 
pers ce ead OL ¢ t \ ou ce } i 
According t dire ed th ¢ ell be 1 le re nex 
( ! eSS el a 1 oO the narvure 1 ned tl 1 
(R : Jud ( el s ) — 

] ( { the onsi has g » the problem fo1 
of years and from the action tak by it that the Judicial C 
adequate representation for indigent defendants in the Federal ¢ 
for serious concern, and that it favors appropriate leyislative ac n to 
plish the desired result. It is also clear it favors the public defender syste 


populous districts and wherever it is practical, and to have court appointment 
of counsel with limited compensation where it is ne 

We have not yet held a meeting of the Judicial Conference since ! 
ex officio its Chairman, but I believe I should say to your committee that ye 
of experience in the administration of criminal just e impel me 
clusions heretofore reached by it on this subject 

I have not presented this matter to the Supreme Court as it is now in recess 
until March 8 

Sincerely, 
Bart WARRI 
Chairman of the Judicial Conference of the United States 

(Discussion off the record.) 

Mr. McCuttocu. We now will call upon the Attorney General of 
the United States as the next witness. 

Mr. Cuanpbier. Mr. Chairman, I don’t know whether he is here at 
the moment. I was told yesterday that he might be somewhat de- 
tained. 

Mr. McCutuocu. I have a note that he has arrived. 

Mr. Cuanpter. I beg your pardon, Mr. Chairman. 

Mr. McCuiiocu. We will be very happy to hear you at this time. 


STATEMENT OF HON. HERBERT BROWNELL, JR., ATTORNEY 
GENERAL OF THE UNITED STATES 


Mr. Brownetu. Mr. Chairman and gentlemen of the committee, I 
have a prepared statement, here, that I would like to read if it is 
satisfactory to the members of the subcommittee. 

Mr. McCuttocn. That is satisfactory. You may proceed. 

Mr. Browne... Every once in awhile there comes an opportunity 
for Congress, which is usually preoccupied with the great global 
questions of peace and war, commerce and taxation, armament and 
foreign affairs, and even constitutional amendments, to turn aside 
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ese tremendous world-s cing tasks and sit as a town council, 
1 1 K you are do ry { morning when vou are considering 
these | s, to give a ielping ha to the little fellow. 
Phat is the k nd of occasion Ve ire here on this morning, because we 


ive a lon Y way to goind ssolv ne the causes that foment crime, 


j eving its prevention. 


l 
A segment of our population continues to become involved in viola- 


) ol \ . and is oftel nor The people that are involved in these 
' latiol > , ] wel] ynise acl , , | hen one 
VIOLa are pool people iS WeLL & misguided people. And when it 
of the tanas accused 11 i Federal court today. the Constitution savs, 

qd | ( ote the ( } titut { it he shal “have th assistance of 
Ol ~¢ | fo. t) = dete | 

Phi sSupre me ¢ ourt has e Wel ted o1 this clause } the Constitution 

d said that this is one of the safeguards of the sixth amendment 
deemed necessary to insure fundamental human rights of life and 
liberty. And the Supreme Court goes on: 

It embodies a realistic recognition of the obvious truth that the average de- 
fendant does not have the professional legal skill to protect himself when brought 
et { tribunal with power to take his life or liberty, wherein the prosecution is 
represented by experienced and learned counsel 


Che Court continues: 
That which is simple, orderly and necessary to the lawyer, to the untrained 
iy appear intricate, complex, and mysterious. Consistently with the 
e policy of the sixth amendment and other parts of our fundamental charter, 
this Court has pointed to the humane policy of the modern criminal law which 
vides that a defendant, if he be poor, may have counsel furnished him 


¥ 


The Court concludes: 


Phe xth amendment withholds from Federal Courts, in all criminal proceed 
power and authority to deprive an accused of his life or liberty unless 
( he assistance of COUNS 

Now, that is the Supreme Court speaking in the 1988 case of Johnson 
v. Zerbst (304 U.S. 458, 462-463). 

lo meet this obligation of furnishing counsel fev the poor, the bar 
up to now has collaborated with the bench through voluntary accept 
ance of assignments as defense counsel, and those lawyers who respond 
serve without compensation, a good deal like a volunteer fire system. 
In a simple society the volunteer fire system works because the physical 
needs are little and the demands of time and skill are comparatively 
few. 

But in a complicated modern-day society with its large centers of 
populat 101] and Its big crowded places ot business and multiple dwell- 
ngs, it is no longer comprehensible that we should entrust the protec- 
tion of life and property from the hazards of fire to any but a full- 
time, trained, paid fire department. 

And so it is in the matter your committee is considering this morning, 
prov id hy defense for the indigent defendants 1h) the Federal courts. 
In our largely populated judicial districts, with their heavy criminal 
calendars, it is neither adequate nor fair that the burden of defense 
should fall on a tiny percentage of the bar to be performed on a 
gratuitous catch-as-catch-can basis along with the pressing problems 
of making a living. 

The judges who administer this system of assuring that there be de- 
fense ( ounsel have been aware of this shortcoming for a long time. 
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It was 10 or 11 years ago that a committee of the Judicial Conference 
of the United States, which was concerned with this very problem 
that you are considering this morning, reported through its chairman, 
the very respected and distinguished Judge Augustus N. Hand, re 
cently retired from the Second Circuit of New York. He said: 


To call on lawyers constantly for unpaid service is unfair to them, and 


attempt to do so is almost bound to break down after a time. To distribute suc 
assignments among a large number of attorneys, in order to reduce the burder 


upon anyone, is to entrust the representation of the defendant to attorneys who 
in many cases are not proficient in criminal trials, whatever their general ab 

and who for one reason or another cannot be depended upon tor al cle 
defense roo often, 


he Col cluded 
under such circumstances the representation becomes little more than a fori 


Now, the providing of full-time paid counsel trained in the techni 
calities of the criminal law to represent the poor who are charged with 
crime is a community responsibility. It becomes the business of Con 
eress because the need arises in the Federal courts, and the Federal 
Constitution, as kh pointed out before, demands that this need be met 
ona sensible basis. 

So long as there is to be government of and by law. we hold no doubt 
that the burden of prosecution is a community responsibility to be 
undertaken and paid for as a common expense. Equally the burden 
of providing a fair trial is upon the community. The right to repre 
sentation is a concommitant of fair trial, and though it is personal to 
the defendant and may Vary with his choice and means, it cannot be 
permitted to fail just because the accused Is a poor person. At that 
point the community must supply the deficiency. 

Meeting the deficiency by means of a public defender, that is, a quali 
fied lawyer whose time is committed to the undertaking and pa (lL for 
at public expense, isn’t a novelty. 

As a matter of fact. there are nine States now, that is California, 
Connecticut, Illinois, Indiana, Minnesota, Nebraska, Oklahom l. 
Rhode Island, and Virginia as well as Puerto Rico and the Canal Zone. 
that already pro\ ide by law for public defenders or have enabled loca 
governing bodies or courts to appoint them. 

We collected some data on this particular subject just last fall, Sep 
tember 1953, for the Judicial Conference when it met here, regarding 
the jurisdiction, appointment, tenure, and salaries of the public de 
fenders under these State laws, and also under the city ordinances or 
charters applicable in the cities of Long Beach, Los Angeles, San Fran 
cisco, Columbus, Ohio, Memphis, and st. Louis. all ot which have pub 
lic defender systems. 

I might add that this material, which we collected primarily for the 
Judicial Conference, has been published in the 1953 report of the 
Judicial Conference, pages 46 to 48, so that if the committee desires. 
it might include that data in the record of this hearing or in the records 
of the subcommittee. (The data referred to appears at p. 26 of th 
hearing. ) 

But while the nine States and the various cities enumerated have 
working public defender systems, we do not now have the necess ry 
legal authority to provide anything comparable for the Federal 
courts. 
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The Chief Justices of the United States, since Chief Justice Hughes, 
have advocated a public defender system. So too have the Attorney 
Generals of the United States, since Homer Cummings. Together 
they have urged the enactment of legislation which would authorize 
the appointment of public defenders in the judicial districts where the 
amount of business is sufficient to justify the appointment; and which 
would authorize in those districts where the business is not sufficient 
to justify a full-time public defender, the allowance of compensation 
to assigned counsel. 

The Judicial Conference of the United States has endorsed these 
recommendations. The Department of Justice has endorsed them, and 
both support the two concrete proposals which are on your desks right 
now, that is H. R. 398 and “om R. 2091. 

You perhaps have already analyzed these bills. They are the same 
except for two details whi h in no wise affect the central principle. 
H. R. 398 would provide for the appointment by the several Federal 
district courts of public defenders either on full-time or part-time 
basis as the volume of the work may require in the opinion of the 
respective courts. Salaries would be based on the services to be per- 
formed, but in no case to exceed $10,000 a year. The salaries would 
ve fixed by the Judicial Conference. In districts that don’t contain 
a city of half a million or more, where the court considers it would be 
more economical to have indigents represented by the appointment of 
counsel in individual cases, and no public full-time defender is ap- 
pointed, assigned counsel according to bill 8398 may be compensated at 
a rate not to exceed $35 a day, plus expenses, for time necessarily and 
property spent in preparation and trial. 

The same could be done in a district which has a city of more than 
half a million if the judicial council of the cireuit approved and no 
public defender had been appointed. 

Now, H. R. 2091 varies just a little bit, as I said, in two particulars. 
It would make the controlling population figure 300,000 instead of 
500,000, and the maximum pay would be $40 instead of $35 a day. 
Both bills have a provision for a $5,000 per year ceiling on the amount 
to be spent in compensating appointed counsel in each district. 

Well, it seems to me, gentlemen, that either bill would provide the 
Federal courts with the op a y of making use of the best features 
of both the public defender and the assigned counsel systems. 

These bills are realistic. There is a recognition that. dependence 
on acts of charity does not achieve adequate defense for the indigent, 
and that the principle of compensation of counsel must be established, 
be it in the form of salary for a full-time lawyer or per diem for the 
lawyer who renders the equivalent services on an ad hoc basis. 

In this connection I made several speeches on this subject during the 
year because I feel so strongly the necessity of having action taken. 
\s a result, we received a number of letters in the Department of 
Justice some of them praising and some of them condemning these 
bills. In one or two that were critical it was said that the proposal 
was socialistic. 

Now, I recognize for what it is worth the fashion of opponents of 
change to label proposed changes as socialism. Nevertheless, it seems 
to me almost amusing that a bill that provides payment for individual 
lawyers for work heretofore and presently done by them for nothing, 
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should be labeled socialistic. To be paid for one’s work or services 
sounds much more like capitalism to me than socialism. 

But the fact remains that the sixth amendment guarantees counsel 
for all defendants in Federal criminal cases, and thereby, perhaps to 
repeat myself, imposes an obligation. When the national community 
discharges that obligation in the case of the poor by providing full- 
time or other paid counsel for the defense, it is no more socialism than a 
city hospital or a police department or a fire department, in my opinion. 

Yow a word about the presently existing assigned counsel system. 
Of course, we have to consider that in deciding whether or not these 
proposals before us are an improvement. 

We haven’t any up-to-date figures, I am sorry to say, on the number 
of assignments. But a survey was made some years ago by the Ad- 
ministrative Office of the Courts for 28 judicial districts, which is 
about a third of the total districts in continental United States, and it 
disclosed — 1,500 plus defendants arraigned in criminal cases in 1 
year, or 13 percent, were defendants to whom counsel had to be as- 
signed. Th percentages of course varied by district. That was 
the average. In some districts it was as high as 35 percent and in 
other cases the district average was down to 3 percent. 

A separate survey was made of the District of Columbia, where 
there is Federal jurisdiction, extending to types of cases that are not 
Federal in the ordinary Federal district court, and that showed for the 
same year that over 44 percent of the defendants in criminal cases 
were assigned counsel. 

I have admiration and respect for those members of the bar who 
accept these assignments, and who without pay discharge their trust 
with the same zeal that they would for paying clients. We must re- 
spect and honor them, for they conduct themselves as true officers of 
the court and good citizens. But it is a burden that is not shared 
equally. And in large communities it tends to fall on a very small 
percentage of the bar. 

In those areas I agree entirely with the judges of the Judicial Con- 
ference that the burden has become entirely too big for the voluntary 
uncompensated system, and that the public defender is needed to 
provide continuous dependable representation. 

In those areas which have the smaller populations, where the crim- 
inal business is less and the demands upon the members of the bar 
can be more easily distributable, it seems to me the assigned counsel 
system should continue, but with compensation to assigned counsel on 
a per diem basis, within the limits suggested by the bills. In no dis- 
trict should there be a regular defender if the amount of business 
doesn’t warrant it. Both bills recognize this, and as I say, provide for 
assigned counsel in those districts on a compensated basis. 

In fact, these proposals are local option bills, which leave to the local 
Federal judges, guided as they will be by the needs and community 
sentiment, the ultimate decision as to whether there should be a full- 
time paid defender or compensated assigned counsel in that particular 
district. 

Now one further thought, Mr. Chairman and gentlemen, in regard 
to the terms of these bills which I think is important. 

I regard these proposals as enabling legislation which would, if 
adopted, authorize a method for providing regular or other assigned 
counsel in the indigent cases on a paid basis. 
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I do not regard it as legislation to abolish anvthing, least of all the 
meal Ol training’ a part of t ( bat inthe science of defending crimi- 
nat prosecubcCions. 


[am fully aware that in many communities the bulk of assigned in- 


digent cases falls to those of the newly admitted to the bar who are 
seeking experience in criminal court trial work. and who know that 
there Sno arrect monetary compensation. 


| believe that this is a usetu practice 1f 1t Is Kept within proper 


proportions, and can be adn stered judiciously with due regard to 
1@ is ts of he defenda Oo erie | 

But if asa matter of practical working routine such representation 
the « ource that the Lore can draw upon i according to ind 
vent defendant their right of counsel, the t hae its are handi 
pped and the defend { re pre diced 

As the late \I ae tice W ( | tied sald 

Serious criminal cases are not proper subject matter for legal 
ppr ces, however capable and hard working.” 

Neverthels recog g the prope role of the young lawyer, I 
ould will ngly subseribe to unendment, if the committee should 
lee) t advisable, whi would make it clear that in those districts 


wh Te i pul | ( deftendel iS appoll ted, the eourt may. in its discretio1 ss 


continue to assign other cot el without compensation to serve under 
the supervision of the public defendet Che problem, of course, would 
not al e 1! those dist1 cts where tf ere is no public defende appointed. 

> on the ibject f amendments gene rally, let me hasten to say 
{ th the exception of this one clarification of which I have just 


spt en, | \ ould prefe) to see Changes In the bills held toa minimum. 


The Is have been drafted with oreat care by the Judicial Con 
ference and by the congressiona| ponsors, and much that one person 
or another may think to be a desirable alteration in advance might 
better await enactment of the Is and the gaining of actual exper! 
( e atte i pul defender or compensated assioned counsel system 
iS Vol nto effect. 
For example, it is always difficult at best to find the most equitable 
eans of compensating ass ened counsel. Should he be paid per case 
be paid pe liem’ The pending bills use the per diem system, but 
the courts 1n control of tiie allowance to be paid. This seems to 
e to allo more flexiblit . wi t] n the fixed outer limits, to meet 
parti lar needs in obtan wy more effective representation of the 
rights of poor defendants. 


()f course, there may be other wavs of appro hing the method ot 
. and there may be other refinements of the bills: but 
to mv mind 1f is more imMportant not to delay in extended debate of 
alternate courses, but to establish now the pri ciple and the habit, it 
vou will, of providing compensation in the indigent cases. 
In achieving equ ility before the law, we cannot continue to put our 
charity. I think that all of us will agree with what was 
said 1937 by the American Bar Association Committee on Legal 


reliance on 


¢ 


We he eve that every 1 I ed ¢ erious crime 1s ibsolutely entitled to 


nsel al that, if he is too poor to employ one, society must furnish him one 
In terms of a concrete program, the 1953 American Bar Associa 
tion Committee o1 Legal Aid Work defined this to mean an organized 
defender service for criminal cases in all of the larger cities. and 
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adequately compensated assigned counsel in the areas not served by a 
defender oflice. 

The Congress 1s now ata point, it seems to me, where on the part 
of the Federal Government it can begin to give substance to the proph 
ecy that was uttered many years ago by the late Chief Justice Taft: 
“We shall have to come and ought to come to the creation in every 
criminal court of the office of public defender” and that he should 
be paid out of the public treasury. The defender, or his equivalent in 
compensated counsel, for each district court of the United States, is 
the goal of this legislation. 

Mr. McCunxvocn. Do you have any questions, Mr. Curtis? 

Mr. Curtis. No. 

Mr. McCunnocu. Mr. Rogers? 

Mr. Rogers. First, Mr. Attorney General, we were talking about the 
sixth amendment. Perhaps this question is not directly connected with 
this proposed legislation, but, as you and I know, the constitutions of 
most States require that, upon the filing of the information and prior 
to trial, the prosecuting attorney or the district attorney is required 
to give a list of the witnesses that will appear, endorsed on the infor- 
mation. 

Now, in furtherance of cat rying out the protections atforded by the 
sixth amendment, have you any thoughts as to amending this legisla 
tioh or separate legislation that would require the United sstates at 
torney in criminal cases to endorse the witnesses on the information the 
sume as provided in State courts? Have you given that any thought? 

Mr. Browne... No, I haven't, frankly, Congressman. I think it 
worth thought. 


lS 


I would not like to see this particular legislation combined with it, 
because I think the particular legislation that we are considering this 
morning is almost a matter of carrying out the spirit of the Constitu 
tion. It seems to me that there is a heavy responsibility on you to 
implement that provision of the sixth amendment so that we will 
have an adequate S\ stem of public defenders or assigned compensated 
counsel. 

The other has not had, in my opinion, the same thought and care and 
study given to it that this particular proposition before you this morn- 
neg has had, but I would like to see it studied. 

Mr. Rogers. Now I understand that you made reference to pages 
6 and 48 of the Judicial Conference report which would supply the 
ficures of the indigent defendants in various districts. Can we have 
that entered as a part of the record here / 

Mr. McCutxocn. That will be done. 


(The information above referred to foliows:) 
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Mr. Rocrers. Now I also understand that even though this legisla- 
tion may be approved, that the court is given the discretion that he 
may appoint a public defender, and if he fails to make the appoint- 
ment, there is no way of compelling that particular judge to make the 
appointment. 

But however you do provide on page 3 at line 14, you say, “Any dis- 
trict not having a city of more than 500,000 population,’ the mn the dis- 
trict judge is authorized to appoint and to pay compensation in one bill 
of $35 a day and in the other $40. 

Now the second part of it, in the event there is no public defender 
ap pointed and there is a city in excess of 500,000, as pointed out on 
line 22, page 3 of the Celler bill, H. R. 398, you say, “if the district 
court so considers, the judicial counsel (council) of the circuit ap- 
proves.” Now, does that have reference to the judicial council or con- 
ference we have of the various circuits é 

Mr. Browne.tu. Of the circuit. 

Mr. Rogers. Of the circuit ? 

Mr. Brownetu. Yes. Isn’t that your understanding, Mr. Celler? 

Mr. Cetier. Yes, that is my understanding. 

Mr. Rogers. That is the judicial council. 

Mr. Browneun. Of the circuit. The judicial council of the circuit 
is made up of the chief judge and all the circuit judges of the circuit 
that are in active service. 

Mr. Rogers. In other words, if there was a city of over 500,000, the 
district judge would be powerless to appoint anyone until the judicial 
council approved, as I read it, “and no public defender is appointed,” 
then it would acquire the acquiescence of a circuit judge before he 
could appoint people and pay them a per diem. 

Mr. Browne tt. I believe that is correct, a correct interpretation of 
the bill. 

Mr. Rogers. Is there any particular reason that you know of why 
you make the distinction between cities of more than 500,000 popula- 
tion and cities of less than 500,000 ? 

In other words, those not having more than 500,000, the district 
judge is authorized to go ahead and do it as in my State in particular. 
It is 415,896 by the census of 1950. 

Mr. Browne tu. It is growing, though, isn’t it, Congressman ? 

Mr. Rogers. Oh, yes. But of course we could bring in some of the 
suburbs and come within the 500,000. 

But what I was interested in was to ascertain why there is the dis 
tinction, because under the first part of it if there is a city of not more 
than 500,000, then the district judge can do it. 

But if it is more than 500,000, and no counsel, public defender, has 
been appointed, then you have got to get the approval of the circuit 
before you can pay out any money for defendants at the rate of 
$55 or S40 a day. 

[ would just like to get your thought as to why the distinction. 

Mr. Brownety. Well, others can perhaps answer that better than I. 

My own opinion is based on some discussions that we had down at 
the meeting of the judicial conference of the fourth circuit, that in the 
latter case there is more variation within the district where there is 
not, you might say, a homogeneous district, that the judicial council 

44941—54——-3 
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of the circuit will know the particular local district problems a little 
better, and that was the reason it was left to them. 

Mr. Rocers. I wonder if you would have any objection to an amend- 
ment that would say that before any public defender is appointed, that 
is, that a salary of $10,000 is provi ded in any particular district, that 
the judicial council of the circuit must approve same first. 

I have in mind my own circuit as an example, which t: ikes in Utah, 
New Mexico, Colorado, Oklahoma, and Kansas. 

Now there may be some question as to whether or not the full-time 
defender is authorized, and we have several districte in the State of 
Oklahoma, as an example, probably greater in proportion to popula- 
tion than any other, and the district judge under this bill would be 
authorized to ap point a public defender at $10,000, and authorize as 
many assistants as in his judgment are proper, together with clerks, 
and, as this bill outhi nes, all necessary expense in connection therewith. 

I am just looking for a possibility of some limitation. 

Mr. CELLER. There is a limitation. It must be ap proved by the 
public defender with the approval of the—— 

Mr. Rogers, No, on page 2. line 3, it starts out: 

The public defender with the approval of the court may appoint a clerk or 
clerks as may be necessary in such number as may be approved by the Director. 

But that doesn’t say that the Director has got to approve the ap- 
pointment of the public defender in the first instance. That is the 
point. 

In other words, recognizing your enthusiasm for this legislation, 
and if you have got it on the floor of the House and somebody rose 
up an id said, “Well, now, this is just a political grab to appoint 85 
men at $10,000 a year as we have that many districts, and many in- 
stances where they are not needed,” what answer could we give to 
them ? 

Mr. Browne. Well, I would like to stay on the side of caution 
there, and if you gentlemen think that would be advisable I offhand 
would see no objection to it. 

Mr. Rocers. That is to make it under the supervision of at least 
the circuit ? 

Mr. Browne. Yes, I think we ought to guard carefully against 
any ~ ‘h charge having any substance at all. 

Mr. Criter. Do I understand then that you would not object to 
an ame aa nent to provic de that before a public defender under any 
circumstances shall be appointed, there shall have been obtained as a 
condition precedent approval ot the judicial council of the circuit ? 

Mr. Brownetu. That is correct. 

Mr. Cretier. I personally would have no objection to that. 

Mr. Rogers. And can you envision the problem that may develop 
where you have one district with more than one judge and the judges 
very well may disagree as to who the public defender shall be ? 

Mr. Ceiier. “The court must appoint.’ 

Mr. Rogers. I know, but it is the district court, and you create 
a district and you have several judges, and after we approve this legis- 
lation, why, one judge says, “I want this fellow for the public 
defender.” Another one says, “I want this one,” and who is going 
to decide it? ; 

Mr. Cetier. That is what we call a calculated risk. 


ee RISES nT 


en 
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Mr. Rogers. I think we had better tie it down if we can. 

Mr. Browne.xi. Your amendment really would prevent any excesses 
in that regard, I should think. 

Mr. Rocers. That is if we left it to the circuit. 

Mr. Browne. Yes. 

Mr. Rogers. And to say that they should approve it. I think that 
is all. 

Mr. McCuuiocn. Mr. Jones. 

Mr. Jones. No questions. 

Mr. McCuivocn. Mr. Brownell, we appreciate the fact that you 
have taken the time from a busy se hed to come up here and to give 
us the benefit of your time and the benefit of your Department in this 
matter. Thank you. 

Mr. Brownetu. I am very glad to do so. I think it is extremely 
important to the functioning of our Federal judicial system. 

Mr. McCutzocn. Now the committee will have the distinct pleasure 
of hearing from the able lawyer and judge, Chief Judge John J. 
Parker of North Carolina, who is the member of the Judicial Con 
ference of the United States. Judge Parker. 


STATEMENT OF HON. JOHN J. PARKER, CHIEF JUDGE, UNITED 
STATES COURT OF APPEALS, FOURTH CIRCUIT, AND MEMBER OF 
THE JUDICIAL CONFERENCE OF THE UNITED STATES 


Judge Parker. Mr. Chairman and gentlemen of the committee, I 
appreciate the privilege of appearing before you. 

I don’t feel that I can add ee to what was so ably said by 
Mr. Celler and the Attorney General, but I wish to give my concur 
rence in what they have said. 

I regard this legislation as one of the most important features of a 
program for improving the administration of Justice that has been 
going on for the past 20 years or more. 

Under the guidance of this committee, with the assistance of this 
committee, the Congress of the United States has done a great deal 
for the Federal courts in the past 20 years. 

They gave us a Civil Rules Act, they gave us the Criminal Rules 
Act, they gave us the Administrative Office Act, the Chandler Act in 
bankruptey, and the act providing for the compensation of referees 
in bankruptey, the Court Reporter Act and, last, the Youth Authority 
Act. I think that those several pieces of legislation have very largely 
revolutionized the administration of justice in the Federal courts, 
and I think that this proposal is one of the most important proposals 
of the program, because it is just as important, gentlemen, that the 
innocent be acquitted of crime as it is that the guilty be convicted. 

In our system of justice, which is the adversary system rather than 
the inquisitorial system, it is important that the position of the de- 
fendant be adequately presented to the court. 

Now, we recognized that as long as I can remember and long before 
I remember. In North Carolina where I practiced law. if a man 
is charged with serious crime and is unable to employ counsel, the 
court appoints some member of the bar to represent him. 

That has been true in all the States of the Union. It has been true 
in the Federal courts. It is more important, I think, in the Federal 
courts even than in the State courts for this reason. 
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Prosecutions for crimes in the Federal court are generally com- 
pl cated matters, complicated statutes. One ot the theories of the 
law aman presumed to know the law. Most every man does know 
ne common law. 

He knows the law against larceny, against homicide, that sort of 
gr. But who understands, of the laity, who understands so many 
of the laws that we have on the Federal statutes for the protection of 
the revenue, for the protection of the currency, for the protection of 
the postal system with all the technicalities that have arisen in those 
statutes ¢ 

In other words, what I am saying is that you need an attorney for 
the defendant in the 2 ‘ede ral court even more than you do in the State 
court, because we are dealing with ~ statutes of penenpraenees nature 
and with a s eiaaethine which must be defended by men who under- 
stand the technicalit ies of the criminal law. 

Recently there is an even greater reason. Under the new Federal 
criminal rules, a man charged with crime is authorized, is empowered 
to waive indictment, plead guilty to a felony, and there is a great 
temptation to a man who doesn’t know much, charged with a serious 
crime, advised by somebody maybe that he will get a light sentence if 
he will waive an indictment and plead guilty, it is a great temptation 
to him to take that course. 

The judge looks out for t es ordinarily. Judges ought to be dili- 
gent to see that no man enters a plea of guilty to a crime of which he 
is not actually guilty. The judge does the hest he can to see that a 
man gets a fair trial if he is in court without benefit of counsel. 

Back before Johnson v. Zerbst, counsel was to be appointed, and 
since then he has to appoint counsel or his trial amounts to nothing. 

But it is not sufficient, I think, for us to depend upon the appoint- 
ment by the judge of un ‘ompensate “1 counsel to re present defendants 
accused of serious types of crime that they have to face in the Federal 
courts. We have been working on this in the Judicial Conference of 
the United States for a long time. I] ce been a member of that 
Conference for 24 years. 

In 1937 we passed a resolution about it. In 1943 we appointed 
committee to look into the matter carefully. 

That committee was composed of Judge Augustus N. Hand of New 
York as chairman, Judge Kerner of Illinois, Judge Bard of Penn- 
sylvania, and Judge Rice of Oklahoma. You gentlemen recognize 
them as judges of the first order of ability. They filed a report in 
1944 upon W hich this bill is eventually based. JI woul 1 like to file with 
the committee, if I may, the report of the committee of the Judicial 
Conference. 

Mr. McCu.tocn. The report will be ace epted. 


(The document referred to above is as follows:) 


REPORT OF THE COMMITTEE To CONSIDER THE ADEQUACY OF EXISTING PROVISIONS 
FOR THE PROTECTION OF THE RIGHTS OF INDIGENT LITIGANTS IN THE FEDERAI 


The committee appointed by the Chief Justice of the United States pursuant 


of the Judicial Conference of Senior Circuit Judges taken at its regular 

nnual meeting in September 1948, to consider the adequacy of existing provi- 

ons for the protection of the rights of indigent litigants in the Federal courts, 

has considered the present rovisions for the representation of poor persons 


ceeused of crime in the Federal courts and presents the following report on that 
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THE PROBLEM 


The sixth amendment of the Constitution of the United States provides that, 
“In all criminal prosecutions the accused shall enjoy the right * * to have 
the assistance of counsel for his defense.” There is now general agreement that 





this right includes the right to have suitable counsel assigned where the accused 
n account of poverty or for other reasons is unable to obtain counsel for himself 
Rule 46 of the second preliminary draft of the Federal Rules of Criminal Pro 
cedure provides that, “If the defendant appears in court without counsel, the 
court shall advise him of his right to counsel and assign counsel to represent him 
at every stage of the proceeding unless he elects to proceed without counsel or is 


able to obtain counse'.’ 


rhe time-honored method of providing counsel for indigent persons accused of 
crime is for the court to appoint counsel to serve without compensation In a 
number of States in which no provision is made for the payment of compensation 
venerally, compensation is allowed in capital cases In the Federal courts there 
IS ho provislo for compensatin counsel app inted by the court to represe 
defendants in criminal cases, however grave the charge and wever n 1 time 


may be required in the defense Counsel cannot even be reimbursed for out-of 
pocket expenses, which in some instance they have borne in considerable sums 
in order to give the accused every chance for acquittal 

It is to the honor of the legal profession that members of the bar respond 
cheerfully to the calls of the courts to represent poor and friendless defendants 
accused sometimes of the most revolting crimes Yet it is clear that when the 
cases of poor persons needing defense become numerous and occur repeatedly, 
the voluntary and uncompensated services of counsel are not an adequate means 
of providing representation. To call on lawyers constantly for unpaid service is 
unfair to them, and any attempt to do so is almost bound to break down after a 


such assignments amor i large number of attorneys in 





time. To distribut ! 
order to reduce the burden upon any one, is to entrust the representation of the 





defendants to attorneys who in many cases are not proficient in criminal ti 
vhatever their general ability, and who for one reason or another cannot be 
depended upon for an adequate defense Too often under such circumst 
the representation becomes little more than a form 

Probably always there will be occasions to assign counsel to epresen other 
wise defensel persons without compensation It would be regrettable if is 


unselfish service on the part of members of the bar should wholly disappear 
Yet it has been apparent for some time that it is not a sufficient means of 
effect to the constitutional right o ; 


giving 
f poor persons accused of crime to the assistance 
of counst It may work s factorily when the criminal! cases in which it 
necessary to assign counsel are relatively few and infrequent. Experience hi 
shown that it cannot be relied on for any extended period when the burde 

work is heavy, particularly in populous districts 


PREVIOUS CONSIDERATION BY THE JUDICIAL CONFERENCE OF SENIOR CIRCUIT JUDGES 


or the Federal Government, there are two alternatives to the assignment of 
volunteers without compensation: (1) Provision for public defenders, and 
provision for the payment of compensation to counsel appointed in particular 
eases Both have been proposed Both are possible parts of a national plan 
with provision for the adoption of one or the other in individual districts accord- 
ing to the conditions That in fact was recommended by the Judicial Conference 
of Senior Circuit Judges in 1937. 

The Conference at its annual meeting that year, when the problem was brought 
to its attention by the Attorney General, adopted the following resolution 

“We approve in principle the appointment of a defender where the 
amount of criminal business of a district court ju the appointment In 
other districts the district judge before whom a criminal c: 
appoint counsel for indigent defendants unless such assistance is declined by the 





s pending should 





defendant In exceptional cases involving a great amount of time and effort on 
the part of counsel so assigned, snitable provision should be made for « pensa 
tion for such service, to be fixed ly the urt and to be a charge against the United 


States.” 

This recommendation was renewed at the annual meetings of the Judicial Con 
ference in 1938, 1939, and 1940 

In 1941, no law for public defenders having been enacted, the Conference by 
a divided vote gave its approval to providing compensation for attorneys ap 


pointed by the court to represent indigent persons in criminal cases and in hab 
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corpus proceedings. The resolution of the Conference to this effect was as 
follows 

“In past years the Conference has recommended that provision be made for 
volume 





the appointment of public defenders in districts where there is a large 











of criminal business. Su slation however has not yet been enacted, and the 
Conference theref t red he problem of compensating attorneys ap 
pointed by the court to re} ligent persons in crimina cases and in habeas 
orpus proceedings where no pri I made for a pub defender. The Con- 
ference rec: ended legislation making possible such compensation, the legisla- 
to contain appropriate | ti n of the maximum amount of compensation 

ind to provide that the award, if ar f compensation within the maximum shall 
¢ n the ad etion f the nudge before wl he iS¢ r pr eeding is tried 
Four members of the Conference wished their dissent noted, believing it to be 
the duty of the members of the ar t epresent indige! persons without com- 
Before the next meeting of the ¢ fere! rill } e ntroduced in the 77th 
Congre (H. R. 6628) and sponsored the mmittee on legal aid work of the 
American Bar Ass ition. which pro 1 gene! vy that each district court of 
the United States might appoint a public defender and, if necessary, assistant 
‘ ders, | nensated salaries to be fixed by the Judicial Conference 
of Sen Circuit Judge ind to be reimbursed for their expenses. In the light 
of this measure the Conference at its 1942 meeting withdrew its recommendation 
of the previous year that the tria rts be autl Zed by le lation to compen- 
ite withir limits itt f eprest a defendants in 
mil Case d sed the efenders with commendation 
that it be amended to provid t the pu defender s} d represent poor 
persons bringing habeas corpus proceedings as well as defendants in criminal 
eases. An identical bill was introduced in the present Congress (H. R. 676), and 


the Conference at the 19483 meeting indorsed it with a like recommendation of 
amendment. 


CON SIDI ATION Y HE COMMITTEI 


This committee has held a meeting in New York on April 20, 1944, at which 
vere present all the members of the committee, and during part or all of the 
time Circuit Judge Learned Hand and District Judge John C. Knox of New 
York; Mr. Harrison Tweed, chairman of the committee of the American Bar 
Association on legal aid work: Mr. Louis Fabricant, attorney in chief of the 
Legal Aid Society of New York and president of the National Association of 
Legal Aid Organizations: Mr. Peter J. Donoghue, assistant United States at- 
torney for the southern district of New York: Mr. Le ard S. Saxe, executive 

State of New rk; and Mr. Henry P. 
Chandle Director of the Ad nistrat Office f the United States Courts. 


There was full discussion of the best ways of furnishing counsel for defendants 





secretary of the Judicial Council of the 


n criminal cases who are unable to obtain counsel for themselves, and conditions 





sus of opinion that in metropolit listricts the situation could 
be met satisfactorily only by the appointment of salaried public defenders who 


would make of their positions a 1 tion, prepare systematically and thoroughly 

e cases assigned to them, and by frequent practice become increasingly compe- 
tent in their work Mr. Donoghue, who had observed the operation of the 
method of voluntary defenders in New York City, gave it as his opinion that 
where there were numerous accused needing to have counsel assigned, it would 
be better to have a regular defender who would be responsible and such assistants 
as might be necessary than to undertake to appoint an individual attorney in 

h case This would make for a more even and dependable quality of service, 


orderly preparation, and a defense as effective as the facts in each case would 
pe! { Che general opinion in places where there are public defenders seems 
to be that their cases are well tried 

On the other hand, it was brought out that various district judges had ex- 
pressed a strong preference for the system of assignment of individual attorneys 





from the bar of the court as needed. Provision for compensating such attorneys 
on a case basis in the discretion of the court was desired To this it was objected 
hat it would create a new class of fees, and that the payment of public officers 
on a fee basis was inherently objectionable It was suggested that if compensa- 


as to be provided for individual attorneys appointed by the court, they 
should be paid on a per d basis for the time reasonably devoted to the 
representation and approved by the court rather than a fixed rate per case. 
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THE TWOFOLD PLAN OF THE COMMITTEE 


4s a result of the discussion, the committee concluded to recommend a pian 
which would give to each district court an option to adopt for that court a publie 
defender system or, in the alternative (except in one class of highly populous 
districts to be later noted), a system of compensating attorneys appointed by 
the court in particular cases. Further, no district court would | 
adopt either alternative and might continue as at present if it wished. This 
plan is embodied in the bill appended, which is an adaptation of the bill for 
public defenders sponsored by the committee on legal aid work of he American 
Bar Association (H. R. 676) 


e require ito 


1. The Public Defender Provisions 


The provisions for public defenders contained in the American Bar Associa 
tion’s bill were considered by the committee to be in general reasonable and 
adequate for that part of the plan. The primary provision is permissive and not 

iandatory, “That each district court of the United States may appoint a public 
defender.” Provision is made that in any district where terms of court are held 


n two or more places, a public defender may be appointed at each such place 
that where the number of cases is vreater than can be conveniently handled 
by the public defender he may be provided with assistants, who himself 





will be appointed by the court; that the public defenders or their assi 
be full-time or part-time officers as the volume of the work in the judgment of the 
ourt may require. In any district in which there is a public defender, whenever 
a person charged with a felony or misdemeanor is found by the court to be unable 
to employ counsel, the court shall assign the public defender to represent him, and 
thereupon it shall become the duty of the public defender to do so 

It is provided that each public defender and assistant public defender “shall be 
paid a salary based upon the service to be performed, to be fixed by the Judicial 
Conference of Senior Circuit Judges”: also, that he shall “‘be reimbursed for 
expenses necessarily incurred by him in the performance of his duties when 
approved by the district court.” The only change of substance from the bill 
mentioned which the committee deemed it necessary to make, as far as public 
defenders are concerned, was to place a maximum limit of $7,500 per annum 
upon any salary which may be paid. 


nts may 





2. The Provisions for Compensation of Attorneys Appointed in Particular Cases 


The bill recommended by the committee, contains a section in addition to the 
provisions of the pending public defender bill (H. R. 676), providing as follows: 
In any district not having a city of more than 500,000 population, in which the 
district court considers that the representation of indigent defendants in criminal 


ises brought in the court, can be provided for more economically by the appoint 
: v be deemed re 





ment of e nsel in particular cases in which representation 





quisite than by the appointment of a public defender and no public defender is 
appointed, the court may appoint counsel for indigent defendants in such cases, 

insel so appointed may in the discretion of the court be compensated in amounts 
o be determined by the court upon the conclusion of the service at a rate not in 


excess of $25 a day and may be reimbursed for expenses reasonably incurred in 


the representation and approved by the court, provided that the aggregate 
amount expended for compensation and reimbursement of such counsel in any 
listrict shall not exceed $3,000 in any fiscal year.” 

It will be noted that the provision quoted permits any district not having a 


city of more than 500,000 inhabitants, to adopt a system of compensating counsel 








appointed in particular cases if it sees fit. This option is not given to districts 
having cities of more than the specified population, because there is a very 
strong preponderance of informed judgment that in such areas, the public 
defender system is the only way of providing adequately in the long run for the 
defense of poor persons accused of crime As a atter of fact the committee 
believes that the public defender system can advantageously be carried very 


much farther down in the scale of population, even to sparsely settled districts, 
This the bill will make possible in any district where the court is s« disposed, 
by permitting the public defender to be a part-time officer and his salary to be set 
proportionately low. On the other hand, the bill w enable the court of any 
listrict, with the exception stated, to provide, if it prefers, for the appointment 
of counsel in individual 


} 


cases and the payment of compensation to them upon 
basis, within reasonable daily and annual limits. 





P i» Ata 
1 per diem 
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TION OF REPRESENTATION OF PARTIES TO HABEAS CORPUS PROCEEDINGS 


The Judicial Conference of Senior Circuit Judges at its annual meeting in 
nite provision be made in any legislation 
tation by the public defender of parties to 
as corpus proceedings unable personally to employ counsel, as well as of 
ccused persons in criminal cases. If in any court there is a public defender, 

tural for the court to turn to him when representation for a party 


1942 and 1948 rec mended t 


a public defender, for repr 








us proceeding 





“i necessary, and the committee believes 








that the public defender would be available for such service without express 
provision in the statute The committee further believes that the constitutional 
rights of accused persons to nee of counsel will, except in very rare 
ind u Ss cases, be entire DY the adequate defense upon the trial 
vhich the public defender system should provide 

With deference to the Judicial Conference and after full consideration, the 
committee deems it inadvisable to include in the bill submitted, a provision 
vhich might seem to give countenance to the routine appointment of a public 
defender to represent all petitioners not otherwise represented by counsel, in 

De corpus pl eedings bi ! n the cour I he opinion of the committee 

s would encourage the filing of groundless habeas corpus proceedings, and 
\ d so beyond y reasonab application of the constitutional rights of 
a sed persons to the assistance of counsel Consequently no such provision 

led in the bi 
CONCLUSION 
| ? 


The committee would point out that for a number of years the need of some 
derate provision for the payment of compensation for legal services rendered 
ble to provide counsel for themselves, 
has been recognized. In this the trial judges, the Attorney General, and the 
Judicial Conference of Senior Circuit Judges are all of one mind. There has 
been a difference over the question whether provision should be made by a pub- 
ic defender system or by compensation for assigned counsel The bill recom- 
mended will permit the district court for each district (except in the largest 
metropolitan districts where it is not believed that there will be any question 
that the public defender system is necessary) to decide between these policies 
for itself. The committee therefore hopes the bill may be accepted as a basis 


for action too long delayed 


» accused persons in the Federal courts u 








AUGUSTUS N. HAND, 
Chairman 

OTTo KERNER, 

Guy K. BARD, 

EUGENE RICcE, 
Committee. 


4 BILL To provide for the appointment of public defenders in the district courts of the 


Be it enacted by the Senate and House of Re presentatives of the United States 
of America in Congress assembled, That each district court of the United States 
nay appoint a public defender. In any district where terms of court are held in 
two or more places, the court may appoint a public defender at each such place. 
Whenever a district court is satisfied that the number of cases assigned to a pub- 
lic defender is greater than can be conveniently conducted by him, the court may 
appoint one or more assistant public defenders to render aid to the public de- 
ender. Public defenders or assistant public defenders appointed under this Act 
may be full-time or part-time officers as the volume of work in the judgment of 
the court may require. Whenever it appears to the satisfaction of a court in 
which there is a public defender that any person charged in said court with a 
felony or misdemeanor (other than a petty offense, as defined by section 335 of the 
Criminal Code) is unable to employ counsel, the court shall assign the public de- 
fender to act as counsel for such person with respect to such charge. Thereupon 
it shall be the duty of the public defender to act as counsel for such defendant 
at every stage of the prosecution, unless after the assignment the court is satis- 
fied that the defendant is able to employ other counsel. Each district court by 
which a public defender is appointed may adopt appropriate rules governing his 
conduct subject to general regulations on the subject, which may be adopted by 


the Judicial Conference of Senior Circuit Judges 


| 


EI 
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Sec. 2. Each public defender and assistant public defender shall be paid a 
salary based upon the service to be performed, in no case exceeding $7,500 per 
annum, to be fixed by the Judicial Conference of Senior Circuit Judges. He shall 
also be reimbursed for expenses necessarily incurred by him in the performance 
of his duties when approved by the district court. 

Sec. 3. In any district not having a city of more than 500,000 population, in 
which the district court considers that the representation of indigent defendants 
in criminal cases brought in the court, can be provided for more economically 
by the appointment of counsel in particular cases in which such representation 
may be deemed requisite than by the appointment of a public defender and no 
public defender is appointed, the court may apoint counsel for indigent defend- 
ants in such cases. Counsel so appointed may in the discretion of the court be 
ompensated in amounts to be determined by the court upon the conclusion of the 
service at a rate not in excess of $25 a day and may be reimbursed for expenses 
reasonably incurred in the representation, and approved by the court, vrovided 
that the aggregate amount expended for compensation and reimbursement of 
such counsel in any district shall not exceed $3,000 in any fiscal year 

Sec. 4. It shall be the duty of the United States marshals in their respective 
listricts to serve without charge all subpenas issued in behalf of any defendant 
vho is represented by a public defender or attorney appointed by the court to 
represent him, if the public defender or such attorney so requests 

Sec. 5. There are hereby authorized to be appropriated to the United States 

urts, out of any money in the Treasury not otherwise appropriated, such Sums 


ay be necessary to carry out the provisions of this Act. The salaries and 


expenses of public defenders and assistant public defenders and compensation 
and expenses of attorneys appointed by the courts to represent defendants in par- 
ticular cases, above provided for, shall be paid out of appropriations available 
therefor under the supervision of the Director of the Administrative Office of the 
United States Courts. 

Sec. 6. This Act shall apply to the district courts of the United States in the 
several States and in the District of Columbia. 

Judge Parker. Now I shall not go into the explanation of the 
provisions of the bill. You understand what they are, and they have 
been explained by the Attorney General and Mr. Celler. 

I think it is a wise sort of division that has been made, Mr. Con- 
oressmen, between the districts that have cities of more than 500.000 
and the districts that have cities that have less than 500,000. The 
purpose was to make a distinction between the metropolitan areas 
and the rural areas. 

We found that in the metropolitan areas you really need a full-time 
salaried public defender. In New York and Washington and cities 
of that a it is a man-sized job. 

Down in North Carolina we don’t need a full time public defender 
there, but we do not have an opportunity to compensate the men that 
ire doing the work that the Supreme Court said in Johnson v. Zerbst 
a a be done before there can be a valid trial in the Fede ral court. 

bill as first proposed made a hard and fast distinction between 

aideedone with cities with more than 500,000 and other districts. 

The judges 1 in M: iryland thought that they didn’t want at this time a 
ull foe pub lic de fender in the ec ity of Baltimore. 

They thought that they could handle the matter better by the 
appointment of individual defenders for individual cases. So in order 
that there might be more fle ibility, this pron ision was put in there, 
that where the council of the circuit approved, they could provide for 
individual compensation instead of for a full-time public defender 
fic C. 

I am inclined to think that your suggestion is a wise one, that that 
prov ision for the approval of the council apply to all districts. But 
that is the reason for the distinction that was made in the bill. 
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I don’t think that there is much more that I want to say about the 
matter, unless there is something that you would like to ask me about 
t. [ want to say this in con -lusion. 

I think it is tremendously important that men who are charged with 
crime in the Federal court feel that the fact that they are poor will 
not prejudice them in obtaining the same sort of trial that anybody 
else obtains, and if they are going to have the same sort of trial, their 
cases must be presented by lawyers of ability. 

If vou will pardon a personal reference, I sat as an alternate member 
of the International Military Tribunal at Nuremberg, which tried the 
men accused of crimes as heads of the Nazi State. 

We decided before we went into those trials that the trials would 
be a farce if the men accused of crime were not adequately represented 
by counsel. They were men of ability, had been heads of state, but 
notw thstanding that. it was the view of the Tribunal that they ought 
to havea lawyer representing their interests. 

I sl} ill never forget : We went down to see the he ad of our service 
there in Germany, suggested to him provision ought to be made for 
these men to be represented by counsel, and for counsel to be paid. He 


saw at once the wisdom of the ieg@estion, and the counsel were ap- 
pointed for them. and appeared for them throughout the trial. 


Now it seems to me that the same sort of protection that we gave to 
en who had been the enemies of our country and were being charged 


with crime ought to be extended to our own fellow citizens when they 
are haled before our courts and charged with crime here. 

You can’t depend on the situation under which we are operating 
row. In the larger cities a group of young men is selected by the bar 
association and a great burden of work is thrown on their shoulders 
without their being compensated for it in any way at all. In rural 
districts lawyers are required to appear without compensation. 

Thev do the best they can, but I don’t think that we can depend upon 
the job being adequ itely done if it is not adequately compensated. 

It can be said to the credit of the American bar that they have risen 
to the emergency, but I don’t think we ought to impose upon them 
longer. 

Che question has been asked about how much this will cost. I don’t 
know how much it will cost. I understand it will cost probably not 
so much as $1 million a year. 

Of course, that is a considerable amount of money, viewed from the 
standpoint of my resources, but viewed from the standpoint of the 
publ e budget itis not a very great sum. 

The fact of the business is, gentlemen, the cost of the entire judi- 
cial system of the United States courts, I think it is less than one- 
tenth of 1 percent of the budget. 

This will be an insignificant part of the cost. of the judicial svstem 
and in my judgment will add greatly to the efficiency of the judicial 
system and to the respect W ith whi h the Udi lal Sj stem is held by the 
people at large. I think it is a wise position. 

Mr. McCurxiocn. Mr. Curtis. 

Mr. Curtis. The judge spoke of the program over the past 20 years 
fol Improv ing the administrat ion of justice. | would like to ask him 
if perhaps he didn’t have something to do with that. I think it would 
be helpful to have that shown on the record, if so. 





% 
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Judge Parker. I have had a humble part in it, sir. I have appeared 
here I think in advocacy of most of these provisions, but I don’t take 
any credit for it because most of the ideas were thought of by somebody 
else. But I do think it has worked to advantage. 

Mr. McCuttocu. The judge is most modest. 

Mr. Rogers. Judge, at the time that the Judicial Conference was 
discussing the - ‘stion of the public defenders, did you discuss what 
would probably be the best system of fair selection, that is, whether or 
not they should ae lected by the Attorney General, or whether or not 
they should be se ‘lected by the judge, or was that ever ciscussed 
the conference / 

Judge PARKER. |] don’t reme »mber any specific discussions. I think 
we all assumed that he will be appoi inted by the judge, for the reason 
that the Attorney General —— nts men who are prosecuting. 

Mr. Rocers. Assuming that it is a noble purpose that each indi- 
vidual should be properly dieded, did you discuss the likelihood of 
when the appointment is made by a district judge, that that public 


defender may be under the FP omgent and the control of the judge 


and not likely to exert himself i vy manner that may be, should I 
say. distasteful, or vet the ire of the ‘district judge in the defense of any 
of these cases / 

Judge Parker. I don’t think that that was considered because our 
view, Mr. Congressman, is this. 

The district judge has to appoint a good many officers of his court, 
and in making these appointments he recognizes the fact that he is 
discharging a great public trust, and we felt sure that in the appoint- 
ment of public defenders he would exercise the same high discretion 
which he exercises, for instance, in the appointment of referees in 
bankruptcy. 

Mr. Rogers. Assuming that he did exercise that, I am just trying 
to think out loud about this, as you know, after all, men are men. 

Judge Parker. That is right. 

Mr. Rogers. Whether they are judges of the Supreme Court or the 
President of the United States or Members of Congress, and when 
they have control of certain things, and certain men, and this bill pro- 
vides, I assume, that the right to appoint would also have the right to 
remove, and that if some of the judges should reach the point that they 
are dissatisfied with the service, why naturally he could be removed. 

Having that authority, do you think that there would not be any 
likelihood, or should I put it this way, would there be a likelihood, that 
his influence over the ¢ ee nt may at the same time lead to some 
control of his action in the defense of these people? 

Judge Parker. I wouldn’t think so, for this reason. I know that 
you have had the same experience that I have had in court. I think 
that the average judge i is more interested in seeing that justice is done 
than in anything else in his court. His reputation as a judge depends 
upon that. 

If you are a judge and a man is haled into your court charged with 
a crime, you don’t want him convicted unless guilty, and if he isn’t 
represents d by counsel. Ihave seen many atime it No rth Carolina the 
judge sort of cared for the defendant instead of appointing counsel, 

1e took it upon himself to see that facts were brought out that would 
tend to his defense, and that sort of thing. 
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Now what you are doing here is giving the judge an opportunity 
to see that- the judge ] sa busy man. he Cc ant attend to everything—you 
are giving him an opportunity through the ap pointment of an officer 
to see that that function is performed. 

He is delegating to the public defender the job that he would un- 
dertake himself if the public defender wasn’t there to see that this 
man gets a fair trial. 

Mr. Rocrers. You a that a full-time defender, or one who has the 
luty on eae sibilitv as the p' if Hic defender, that by virtue of the fact 
that he has been ap pel inted, | assuming that he is a qualified man 
who can ably represent the de fe ndants in the case of contest, that that 
Sa line system than the one whereby ou do not have a public 
defende r. but that the judge is author zed, the partici ular ease may 
present itself, to appoint a separate al nd indiv idual = fender to repre- 
ent that particular case, and he would be paid for 1 

Do vou see that there may be an advantage in ; aren it only to 
ippoint in each particular « 

Judge Parker. I think that depends on the circumstances very 
largely of the district. 

Now in North Carolina, if I might speak about a district that I 
know about. ] think it would be wise to let the judge down there 
appoint the defender for each individual case perhaps, because the 
necessity for many appointments will not arise, I think, in the Western 
District of North Carolina, with which you are familiar, Congressman 
Jones. 

In New York City, on the othe r hand, you need a full-time man. 
It is a tremendous burden of work there, and you just can’t do it effi- 
ciently by the appointment of a panel . young men to appear for 
defendants, and I think that that is the real reason that a distinction 
is made with respect to this 500,000 ¢ ity provision 

We want to provide that in the case of cities that vou are going to 
have to appoint a full time dete der, but in the case of these rural 
districts, the judge, and as you put it now, with the approval of the 
Judicial Counce l, may appoint men Trom time to time on an individual 
basis. 

Mr. Rogers. Now, directing your attention to page 4 of the Celler 
bill, 398, and on line 7, as it now reads it says: 

Provided, That the aggregate amount expended for compensation and the 
reimbursement of such counsel in any district shall not exceed $5,000 in any 
fiscal year 


Is there any particular reason for a limitation of $5.000 ? 

Judge Parker. Well, I think it is just to hold it down. We started 
off, I think, with $3,000, and when money got to be worth less, why, 
we raised 1t to $5,000. . 

Mr. Rocers. To follow through with Ae reasoning and that of 
the Attorney General and the author of this bill, vou would have no 
objection if that was completely Sie tabed. because, after all, if a 
man needs to be defended and doesn’t have a public defender, why 
should we limit the district judge in the amount he may expend for 
that parti cular year to Sd5.000 ¢ . 

Judge Parker. I sort of have the feeling that that is a good idea 
to have a limit in there. Some judges have different ideas about what 
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is needed than others, and I think it is a good idea for Congress to 
sort of keep its hand on the situation. . ; 

Mr. Rogers. Just as an example, there were some indigent defend 
ants in this Communist trial that Judge Medina had, he had to ap- 
point counsel for them, and under this law they would be paid M0 a 
day—— 

Judge Parker. It would run up right much above the $5,000 or 
above the $10,000 for that matter. 

Mr. Rogers. Yes. 

Judge Parxer. I suppose in cases of that sort there might be need 
for a special provision, but they will be comparatively rare, I think. 

Mr. Rocers. Thank you. 

Mr. McCunuocu. I would like to ask you one question, Judge 
Parker : Do you believe that if there be a full-time public defender, that 
he should serve at the pleasure of the appointing authority, or that 
he should have a definite term of appointment ? 

Judge Parker. Well, I don’t think that that is particularly impor- 
tant. ! think this leaves it at the discretion of the appointing author- 
ity, and I think that that is good enough, although I would see no 
objection to giving him a term. 

Mr. McCutxocu. Judge Parker, we thank you very much for your 
informative and interesting statement. 

Judge Parker. Thank you, sir. 

Mr. Rogers. I might state that I am sure you are well acquainted 
with our Circuit Judge Phillips, who speaks very highly of you. 

Judge Parker. Thank you. 

Mr. McCutzocn. The committee will next hear from Mr. Harrison 
Tweed, president of the American Law Institute, and National Legal 
Aid Association. Mr. Tweed. 


STATEMENT OF HARRISON TWEED, PRESIDENT, AMERICAN LAW 
INSTITUTE AND OF THE NATIONAL LEGAL AID ASSOCIATION 


Mr. Tweep. Mr. Chairman, I have here a typewritten statement 
which, with your permission, I will put in the record. 

Mr. McCunrocnu. It will be received. 

(The prepared statement submitted by Mr. Tweed follows:) 


STATEMENT OF HARRISON TWEED, PRESIDENT OF THE NATIONAL LEGAL AID 
ASSOCIATION 


I have been closely associated with legal-aid work for 20 years. First I was 
chairman of the legal aid committee of the Association of the Bar of the City 
of New York. Then I was president of the Legal Aid Society in New York from 
1936 to 1945 and chairman of the American Bar Association Committee on legal- 
aid work from 1939 to 1947. In 1949 I became president of the National Legal 
Aid Association. Recently I wrote a history of the Legal Aid Society and it 
was necessary for me to study the situation not only in the 5 boroughs of New 
York City but also in the country at large. 

The National Legal Aid Association serves the double function of supervising 
the 150 or so legal-aid organizations throughout the country and promoting the 
establishment of organizations in the cities where it is needed and none exists. 
At the moment an intensive campaign is being conducted to set up legal aid on 
the civil side in some 75 of the larger communities. The association has not been 
well enough financed or staffed to devote any substantial attention to the pro 
motion of legal-aid work in the criminal courts, although it recognizes the great 
and pressing need. It particularly appreciates the complete lack of proper rep 
resentation in the Federal courts of those who cannot afford to retain counsel 
It is now making a study of the situation in the criminal courts throughout the 
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country and is seeking additional funds in order that it may follow the study 
with active promotional work 

The association is sufficiently cognizant of the situation in the Federal courts 
renerally to know that the enactmnt of the legislation proposed is important, if 
not essential, to the self-respect of the administration of justice. After careful 
consideration through a special committee, of which Herman I. Pollock is chair- 
man, and by the delegates assembled at the annual meeting in Washington in 
October 1953, a resolution was adopted approving the enactment of legislation 
in substantially the form of one or the other of the bills now pending. It does 
so notwithstanding that it believes that improvements could be made providing 
that the ad hoc defender should be appointed otherwise than by the judge try- 
ing the case and that regular public defenders should be allowed to appeal without 
leave of court It does so because it believes that representation of the defend 
ant without means in the Federal courts is a necessity as a matter of justice 
and of conscience and because it will furnish an example to those responsible for 
the administration of criminal justice in the other courts of the country. 

If I may be allowed to reminisce a little, I remember that the first thing 
I did when I commenced legal aid work was to absorb what Reginald Heber Smith 
wrote in Justice and the Poor. Notwithstanding that this was written 35 years 
ago, it remains a classic in the field of legal aid and the administration of justice 
generally, and he is known as the dean of legal aiders. In chapter XV on the 
Defender in Criminal Cases, he discusses the assignment system and has this 
to say: 

“In the light of reason and in the face of the evidence which has been adduced 
it is clear that the assignment system in all but capital cases is unfair to the 
attorney, unfair to the accused, and that it does not work. * * * The assignment 
of counsel in criminal cases, except when the offense charged is murder, has been 
a general failure. In part it has become a means of extortion. As a system, 
both in plan and operation, it deserves unqualified condemnation.” 

The exception of capital cases was due, of course, to the fact that in many 
States assigned counsel in such cases are compensated with some adequacy. 
Mr. Smith concludes: 

“An examination of this literature reveals the fact that the defender idea, 
in last analysis, is nothing more revolutiona’y than a plea for the extension of 
what is best in the assignment system and for reorganization along modern 





lines of efficiency. As payment of a reasonable sum for services and expenses 
in murder cases has worked well, let it be extended to the other cases, for 
assignments in all cases rest on the same principle and are used to secure the same 
result As centralization of work makes for economy, efficiency, and responsi- 


bility, let there be, instead of a shifting group of attorneys, one definite official 
or organization charged with the duty of defending the poor, to whom all! assign- 
ments may be made.” 

The years have not brought any great improvement in the assignment system. 








In 1988 Go Thomas |] Dewey hen district attorney of New York County, 
speaking at a legal aid dinner in New York City. told the story of the lawyer 
who had been assigned as counse n the magistrate’s court for a woman charged 
with vagrancy and convicted, who so aroused the magistrate’s sympathy that he 
suspended sentence and gave her $5 out of his own pocket Afterward the 
lawyer told a friend: “This was just enough to complete my fee and when we 
got downstairs I made her turn it over to me It was a good day’s work.” 


The Governor went on to say 

“Last month a new all-time low was reached. A defendant in the Tombs had 
ll his money on deposit with the cashier at the city prison, a total of 25 cents. 
A member of the New York bar was assigned to defend the case and his first 
act was to procure an assignment of the 25 cents from the defendant and collect 
it from the prison cashier 

“These are the ugly realities of conditions at the criminal bar and I invite 
you to consider their effect upon the public and upon the thousands of defendants 
who flow through court every year.” 

Coming down to date, in 1951 Emery A. Brownell wrote Legal Aid in the 
United States as a part of the survey of the legal profession conducted by the 
American Bar Association. I quote four italicized paragraphs from chapter VI 
of his book 

“The distressing truth is that in the average criminal case in this country a 
defendant without means does not have the benefit of counsel until most of the 
consequential steps have been taken 

ao * + + * 7 o 
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“Except possibly in a few rural areas, the assigned counsel system fails mis 
erably to afford the eyual protection under law which it pretends to give and 
which the Constitution of the United States contemplates. 

7 ~ * ok 7 + e 

“A least two couclusions stand out vividly: 

“First, this country cannot afford to go on permitting thousands of its poorer 
citizens each year to face criminal prosecution without the minimum protection 
of representation by competent legal counsel. 

“Second, the long and wistful attempt to meet so large a need by the volunteer 
assistance of individual lawyers is a complete and abject failure.” 

United States Attorney J. Edward Lumbard, Jr., reviewed Legal Aid in the 
United States in the spring 1952 issue of the Cornell Law Quarterly. In the 
course of it he said: 

‘As a practical matter Mr. Brownell’s figures mean that far more than one 
half of indigent criminal defendants in serious cases must meet those charges 
without help of a lawyer or with such inadequate assistance that it is virtually 
worthless. My own estimate would be that only 25 percent of such defendants 
get any real defense. ‘This is because the system of volunteer assignments, as 
anyone who has been a prosecutor or defense counsel in our criminal courts 
knows, is a shambles. 

* - a * x * 7 

“Mr. Brownell concludes and this reviewer is in hearty agreement that our 
best hope of meeting the need is through an extension of the public defender 
system. Up to 1940 there were only 15 such offices; in the intervening years 
only 8 new public defender offices have been established, 5 in California. 

* a > * * * € 

“Mr. Brownell has given us the best documented case for the public defender 
and the most cogent reasons for going forward with the program under the 
guidance of the courts and with public funds. It is the clear and fundamental 
duty of the bar in the light of the facts cited by Mr. Brownell to call for the 
prompt enactment of public defender legislation in the 46 States where it is 
still needed and in the Federal courts as well. At one and the same time we 
shall be discharging our responsibility as ministers of justice and our duty 
as citizens to minimize all those injustices which may serve to breed dissatis- 
faction with our form of government and the isms which seek to destroy it.” 

My own observation of the system of assigned counsel has been only casual 
but on every occasion that I have talked with a judge or lawyer who attempted 
to defend the assignment system, he has included in his defense a statement 
that it gives young lawyers an opportunity to gain experience in the criminal 
ourts. In their minds inadequate representation of the poor is to be permitted 
because it gives inexperienced lawyers a chance to practice up. 

Mr. Tweep. Having done that, I will be brief. I probably should 
say that I am here in the capacity of president of the N: ee Leg: : 
Aid Association. That is a body which has first of all a sort of s 
pervisory jurisdiction over the different legal aid societies oo organ 
izations all around the country. 

In addition to that work, which this association or a predecessor has 
been carrying on for 25 years or so, it has recently undertaken the work 
of promoting the establishment of legal aid in those cities and com- 
munities where it is needed and none exists. 

It is our regret to admit that there are places where there is no legal 
aid offered even on the civil side, and I am now making that distinction 
between what legal aid does in civil cases and what it does or fails to 
do on the er iminal side. 

Che fact is that although there are some 150 legal aid organizations 
throughout the country, there are only 3, and it may be that there are 
only 2, which do : anything i in the Federal criminal courts for the de- 
fendant ved annot afford | to pay a lawyer. 

Only in New York, Boston, and Philadelphia and I think that 


In ashen the work done in the Federal criminal courts is very small 
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— are the only cities where what is generi ‘ally known as legal aid 
ble to do an nythi ng for the poor man in the f ‘ederal sabihadicaen. 
"Satewa ven in the other criminal courts, the legal aid organizations 


have done very much less than one would have expec ted of them. 


I 
1 


In only about another half-dozen cities of the country are the legal 
aid o1 ganizat ions sufficiently financed to be able to take care of the poor 
man who isa defendant 1 any criminal court, and as I said, in Federal 
courts there are only three places where that can be done. 

Now the reason for that, for that neglect of legal aid, is the standard 


exXCuUuse, the lack ot funds. You would be surprised to know the dif- 
ficulty which men have faced in trying to secure the necessary funds 
to conduct this absolutely indispensable work in this country. 


Most of the support for legal aid comes from the Community Chest 
and similar organizations, and I am speaking now of the civil side. 
The same thing is true, of course, on the criminal side, only there is 
very mue h less ot it. 

There are exceptions to this rule of the limitation of resources to 
the ¢ ommunity Chest. New York is an exception. There historic- 
ally the community has contributed individually, and New York City 
has no Community Chest. 

The lawyers, for some reason or other, in New York have accepted 
the financial responsibility more readily than the lawyers elsewhere 
have done. The same thing is true in Boston and Philadelphia, and 
it is because of that unusual generos! ty on the part ot lawyers in 
finan ing that in those three cities something hi as bee nh possib le on the 
criminal side. 

Now | ee to the school of thought that this work Is done prob 
ably better when it is done by the organized Legal Aid Society than 
when it is done in any other way. 

I would have to admit that in forming that opinion I am somewhat 
prejudiced, because | was president of the New York society for ) 
years and I have ~~ a good deal of that society which was the first in 
Shis country and which ina great many ways is the most efficient. 

But by the same token I am compelled to admit that the financing of 
the w ork of legal aid societies on the criminal side is so difficult that 
it is, to my mind, impossible Lo rely upon that source, particularly for 
taking care of defendants in the Federal courts. 

So what we have been getting along with in the Federal courts, and 
ial courts also, is the system known as 


very largely in the other crimi 
assigned counsel. That simply 1 “ans, as you have been told, and as 
you knew anyway, that the judge a points some lawyer without com- 
pensation to represent the defendant. 

I have a high opinion of my brother lawyers, but even so, I think it is 
true as a matter of human nature that better work is done when it is 
compensated than when it is done free. 

And I am also compelled to admit reluctantly that some of the 
lawyers to whom cases are assigned are not thoroughly competent 
lawyers, and that they are not always as respectful of their respon- 
sibilities as they might be. 

It has been pointed out throughout the years, beginning with the 
classic book which Reginald Smith wrote, Justice and the Poor. back 
in 1919, that the system of assigned counsel simply doesn’t work. 
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In my formal statement I have quoted from his book in which he 
said briefly : 

The assignment of counsel in criminal cases has been a general failure In 
part it has become a means of extortion As a system both in plan and in opera 
ion it deserves unqualified condemnation 

That, I believe, is still the situation. I] quote from Governor Dewey 
when he was district attorney 1n New York County, speaking to a 
group of lawyers interested in legal aid in 1938. He tells some of the 
unpleasant things that go on under an assigned system. 

He recounted a story of, in the magistrate’s court, where a woman 
had been charged with vagrancy and convicted, and the magistrate 
felt so badly and so wr for her that he gave her $5 out of his own 
pocket. The lawyer who had been assigned to defend her and had been 
unsuccessful in his defense told a friend of his: 


This $5 was just enough to complete my fee, and when we got downstairs 
I made her turn it over tome. It was a good day’s work. 


He spoke also of what he called an all-time low, where a defer.dant 
in the Tombs had all his money on deposit with the cashier at the 
prison, a total of 25 cents. A member of the New York bar—I say 
this with shame—was assigned to defend the case, and his first act was 
to procure an assignment of the 25 cents from the defendant and col 
lect it from the prison cashier. 

Those are unpleasant examples of the operation of the assignment 
system, but they are actualities. And Mr. Brownell’s book, Legal 
Aid in the United States, which was an impartial survey of A situa 


tion made for the benefit of the profession by the America sar As 
sociation, indicates that that is still the situation. The imei 


system does not work. 

In a review of that book by United States Attorney J. Edward 
Lombard, Jr., he pointed out that the system of volunteer assi 
ments, as anyone W ho has been a prosecutor or defense counsel in our 
criminal courts knows, is a shambles. 

Now, as a matter of principle, the National Legal ae Association, 
after study of this proposed legislation is unqualifiedly in favor of i 
That association, as I say, represents those who work fa Minis aid all 
over the country. 


rT) 


We do not believe that this legislation is perfect, any more than we 
believe that anything else is perfect. The associ: ition would have 
preferred that the appointment of what I call the ad hoe public de 
fender, that is, appointing for the individual case, should not be made 
by the court which is going to try the case. 

But as I say, what we are most interested in is that there should 
be some legislation, and we don’t want to make any carping criticism 
which would stand in the way of getting this legislation enacted. 
That is a possible defect, but it is not a sufficiently substantial defect 
for anybody to worry. 

There is no real reason to feel that the lawyer appointed will not 
operate honestly and efficiently in defense just because he has been 
appointed by the judge that is trying the case. If that be a defect, it 
is a defect in the assignment system, because what the lawyer is most 
interested in is not, in the ordinary case, the small compe nsation in 
that case, but standing in right with the judge, so that even if there is 
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anything wrong in the appointment by the judges, personally I 
think there is very little in that objection. 

A judge does not wish to appoint anyone who would do other 
than his duties. The fact that the pub lie de fender receives « sompensa- 
tion from the United States is not going to prejudice him any more 
than the fact that the judge is paid by the United States. 

It is the common established and accepted practice that the judge 
sits in cases in which the United States is a party, and no one that I 
know of has ever suspected any judge of not acting impartially just 
because io received his compe nsation from the United States. 

I think the same thing would be true of public defenders, that 
they are not going to ne rlect their duties just because the *y are paid 
by the Government. And it isa perfectly logical thing that the lawyer 
who defends the — man in the criminal courts, Federal courts, 
should be paid by the Government. 

The judge, as I have said, is paid by the Government. The At- 
torney General is paid by the Government. The United States 
prosecuting attorney 1s paid by the Government, and our system of 
administration of justice is that there shall be some lawyer to repre- 
sent the defendant. 

Now if that man cannot pay his own lawyer, there must be some 
way whereby he may have a lawyer competent to defend him, and 
that is what this legislation offers. 

Mr. Rogers. May I interrupt you there? 

Mr. Tween. Yes, sir. 

Mr. Rogers. And in your experience with the legal aid organiza- 
tions throughout the country, have there been many instances where 
individuals claim they are indigent and say they don’t have money 
and represent themselves to your society, and then it later develops 
that they had it stashed away and could have paid a uno and are 
using that as a method—— 

Mr. Tween. No, sir, there has been very little of that. The legal aid 
has been very careful to see that it was not imposed upon, because it 
has known not only that it should not represent those who cannot 
afford to pay as a matter of conscience, but also because it knows that 
if it did do that the bar would find fault with the legal aid organiza- 
tion very promptly. 

Mr. Rogers. I know. because we have good legal aid in the city 
and county of Denver, have a paid secretary who is very competent, 
and he has performed wonderful services, and I know the method in 
which the ‘y oper: ite, and they tr 7 to ascerts ain, before they dec ide or 
call in some lawyer to help this person whom they thought was in need, 
but even the secretary was imposed upon. 

In other words, they convinced the secretary that they were in- 
digent, but at a subsequent time it was ascert: Lined that they were even 
misleading the secretary or the one who had the question of making 
the decision as to whether or not the applicant was entitled to legal aid 
in view of the worthy work he was carrying on. And I was just 
wondering if your experience or your report in that connection would 

indicate what percent represent that they are indigent, but at the 
same time they are not, if you have any figures on that. 

Mr. Tween. You said “represent that they are indigent”? 
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Mr. Rogers. Yes. 

Mr. Twerp. I thought for a moment you said “innocent.” I would 

say that it is negligible. 

‘Mr. Rocers. 1 know of instances where even after they had con- 
vinced the court—— 

Mr. Tweep. The cases in which the legal aid organization gets im- 
posed upon are negligible because they are very careful. And on the 
civil side, the acid test there is that the lawyer on the other side prob- 
ably knows and finds out about the financial ability of this fellow, 
and then the Legal Aid Society would be in trouble. 

In the criminal courts, of course, that does not exist. But the in- 
vestigation is made carefully and thoroughly, because while the Legal 
{id Society is willing to help those that are poor, it has not got any 
time to waste on those who can afford to pay a lawyer. 

Mr. McCuttocn. Do you have any questions ? 

Mr. Twerp. One other suggestion that has been made by my asso- 
ciation was that the public defender, if he is what I call a regular 
public defender, not the ad hoc, individual-case public defender, 
should be allowed to appeal without leave of court. As the statute is 
drawn, he must receive leave of court before an appeal. 

That, again, we regard as an imperfection, but it is an imperfection 
that can well be overlooked in the interest of trying to get this legis- 
lation enacted and a start made in this very important field of pro 
tection. If it does turn out that it is imperfect to an extent that it 
requires amendment, it can be amended. 

Now, as to the cost—first, I think I should say that those who defend 
the present assignment system almost always resort to the argument 
that it is a very fine thing for young lawyers to be able to get ex- 
perience in trying cases in cr iminal court. 

Well, of course, the gist of that is that it is all right to let the poor 
man in court have inadequate defense as long as inexperienced lawyers 
get a little opportunity to practice up. 

I have never talked with any man, judge, or lawyer, who defended 
the present system of the assignment of counsel, who didn’t finally 
resort to that argument as a necessary support, without appreciating 
that it is completely damning to the assignment system. 

I don’t think I could guess how much money this system that is 
proposed would cost. I don’t think that is very important, because 
for every dollar it costs it is fillimg a need which is there to be filled, 

1d which it is the obligation of the Government to see that it is filled. 

If it costs $400,000, then it means that to a very considerable extent 
ees veople who are in the courts without their own counsel, because 
they can’t pay their own counsel, are not getting the defense that 
they are entitled to. I shall be glad to answer any questions. 

Mr. McCutiocn. Do you have any questions? We thank you very 
much, Mr. Tweed, for coming down to appear before the committee. 

We will have time for one witness before adjournment, and we will 
next hear from Circuit Judge Danaher, longtime United States Sena- 
tor from Connecticut. 
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STATEMENT OF JOHN A. DANAHER, CIRCUIT JUDGE OF THE UNITED 
STATES COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA, 
AND MEMBER OF THE COMMITTEE ON IMPROVING THE ADMIN- 
ISTRATION OF JUSTICE OF THE AMERICAN BAR ASSOCIATION 


Judge Danauer. Mr. Chairman and gentlemen, my name is John 
A. Danaher. I appear here in my individual capacity solely and do 
not speak for the court or any member of it. 

I was invited to testify in order to submit to the committee some- 
thing of the ba keround and experience that we in Connecticut have 
enjoyed under the Connecticut public defender system, for ours was 
the first State to adopt a statewide system. It has been in operation 
since 1917. 

Il also wish to have the record show that for the last 7 or 8 years I 
have been a member of the American Bar Association’s committee on 
the improvement of administration of justice here in the District of 
Columbia under the able chairmanship of our Chief Judge, Bolitha 
J. Laws, and that committee as long ago as 1946 went on the record 
approving and recommending in principle the creation of a Federal 
public defender system. 

At the outset of my practice some 32 years ago, I was appointed as 
assistant United States attorney. I served for 12 years under four 
Presidents and under five attorneys general in the busy district of 
Connecticut. There we were in the Federal court system, with no 
public defender provision whatever, and no basis, either, under the 
statute, by which a public defender could be paid or an assigned 
counsel could be paid, while in the State courts right alongside of us 
were public defenders defending the indigent. 

So the anomaly existed of the Constitution having its impact on the 
Federal Government to insure so far as it possibly could a valid trial, 
which meant the assistance of counsel, which the Federal courts were 
not giving, and the State courts were. 

The cost in the State of Connecticut may be of interest to the mem 
bers of the committee in view of questions which have arisen in that 
respect. The cost of the publ Cc defender Sj stem Is roughly hihe 
thousands of 1 cent a year so far as the salaries of the public 
defenders are concerned, and all of the expenses put together and all 
the expenses of the public defender system in the State of Connecticut 
na particular year will be something in the neighborhood of ” cents 
per capita. 

Now, where you have a situation where the public can be protected 
and the indigents can have the protection that the courts require and 
which common justice demands, and the cost is SO negligible, it does 
seem niggardly indeed that the Federal Government should lao in 
this particular. 

While I was ranking member of the Senate Committee on the Judi- 
ciary for several years, it was my privilege ex officio to attend the 
Judicial Conference of the United States, and I was in some degree 
familiar at least with the problem as it was considered in 1944 in the 
Judicial Conference. 

Every judge that I know of, every lawyer that I know of, of any 
substantial standing in the Federal courts, has felt the grievous lack 
that pertains in this field. 
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Now, there is one additional ground which I wish to impress upon 
the minds of this committee as to why aflirmative action should be 
taken, and taken soon. 

Under our tripartite division of the Government with the legislative, 
judicial and executive branches, the judicial is able to carry on its 
function, it is able to perform its own task, but it has to come to the 
nn which is the holder of the purse strings, after all, for the 

‘ans with which it is to accomplish the duties devolving upon it. 

‘te when we are charged under the Constitution with the duty of 
achievin x justice, and we find ourselves short hai ded, So to speak, 
and we find our courts with li tigation pili ng up, with cases lage 


going 
ing in district after district, inevitably 
ask adequately unless the Congress is 
W ‘line: to wive us the means to carry it out. 

Now then, drawing once again on our Connecticut public defender 
ystem to illustrate my point, the public defender for at least 2 weeks 
he fore the ope ning of e very criminal term is give na list by the State’s 
attorney of those people who are incarcerated who have been unable 
to make bail and who want counsel. 

n addition, the indigent himself either in person or through his 
family may make application for defense and the public defender 
will visit the accused in the jail. 

He will find out what = nature of his defense may be. If there 


? 


e no defense, it 1s his du so to inform him, 1 aturally. 


ee alendars clos 


or 
tT 
t 


we are unable to oe our 


The time saved to Pee court in long and protracted trials which 
otherwise might ensue in terms of courts will alone overwhelmingly 
meet the expense of the public defender system, and that is an im 
portant consideration for us then. 

Chere is another point that was raised in questioning that it seemed 
to me should be mentioned, and that is that the constitutional require- 
ment for the assistance of counsel for the defense not only means ef- 
fective assistance, but that right shall per ist o1 ly as to the trial. 

[ will mention two cases in particular that I would lke your record 
o show for the benefit of the committee, Glaser v. United States (315 
U.S. 60), dealing with the subject of effective defense, and Lovvorn v. 
Johnston (118 Fed. 2d 704). with certiorari denied, dealing with the 
limitation of the constitutional requirement as to trial only. 

From that step on the individual 
tion for permission to take an appeal form as a pauper, and the court 
vill pass upon it. 

Coming back again to Connecticut, to give you the backgrout d of 
our experience there in terms of assigned counsel and experienced 
counsel vis a-vV1s the public defender, the statute requires that the ap- 
pointee shall be named by the judges as a whole, the judges, not the 
lawyers. 

The qualifications are, among other things, that the public defender 
must be a resident of the county in which he is ap poin ited. He must 
be a lawyer of at least 5 years’ a nce to protect the accused indi- 
vent against f: alling into the toils of : nexperience od attorney. 

And in that respect, let me say there is no guaranty of a fair trial 
just because an individual is in position to pay for counsel. He may 
engage an attorney who doesn’t have one criminal trial a year, who 
knows nothing in the normal course about the nuances of Federal 
criminal trial practice. 


ligent must make an appli 
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But your public defender in practice is going to know his police. 
he is going to know the detectives, he is going to know the State’s 


attorney, he 1s going to Kno the assistant State’s attorney. He is in 


the position to evaluate he vy they approa 1,every s ole type ot ease 


which is in their charge. 
He vets the assistance Trequt ly enough ot the police because they 
' I ‘ 


kne VW that he is an honored nally d ial app nted DY the judges, and 


believe me, the fact that the judges have indeed appoll ted him pubhe 


defender oO1lves him a substanti il Standing as a highly honored court 


official in the State of Connectici t. very much respected by the bar and 





by the courts alike. 

‘One other thing. He not only gets the experience, having had at 
lea t 5 vears before he Wwas appointed. He gets the experience term 
by term and a imulatively, don’t vou see. He is able to carry for 
the pel efit of the lI dige) ts a very effective defense. 

Now, coming back to that cost item, I got some figures together fo1 
you. The cost in the State of Connecticut over the past > years of all 
the expenses of the publi defenders in the respective counties |] have 
had tabulated, and I would like to put this tabulation in the record for 
your assistance. 

Mr. McCutiocn. It will be received. 

(The tabulation above referred to is as follows :) 


Connecticut office f public defender 
( 1 
I o7,5 s } 14 
“ S 49 OR 
] ) r i ®8 Hw). 1 
s 4s 4 4/ 990. 00 
74 1. 
84.8 
NI , ‘ 2 Q 
) gO). OO 140. 0 
V wy 4 r OO, Of l ”). 00 
{ vf 2 64 28.1 61 25 THE x 


Judge Dananer. In 1951-52 the total expenses for public defenders 
in the State of nearly 2 million people came to only $29,103.61. 
Official stenographers were paid $87,880.77, coroners were paid $116,- 
118.20, and the State’s attorneys were paid $229,446.34. So you can 
see that the least expensive item to carry out the demands of justice 
in favor of the indigents is puny and insignificant by comparison with 
the wheels in the machinery of the prosecuting arm and the effective 
operation of the court machu ery itself, against which the indigent has 
to be pitted. 

I remember we used to have the joke up in the DA’s office when I 
was a youngster there that one of the accused in the Federal court 
was asked if he had counsel, and he said “No.” and the court said. “Well, 
l am voing to appoint Mr. So-and-So here.” and the accused turned 


and took a look at him and sa a, “ir it ple e Your Honor, if it is just 
the same with you, I'd like a couple of cood witnesses instead.” 
That is an old saw, but we have a lot of fun with it. And what 


happens ? 
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Coming to a very good question that Congressman Rogers asked, 
what happens, or what did happen? I am not speaking literally, but 
what did happen 4 

Almost without exception when counsel was bein: 


y asked to take on 
a case in behalf of an ind gent accused, the court would make an 
appointment as a result of which that particular attorney, having 
undertaken that particular defense, expected sooner or later that he 
was going to be rewarded by the court, and he is going to be named 
special master or he is going to be named attorney for a trustee in 
bankrupcty or he is fvolng to be olven some other court prefe rment, 
and in terms of control over the conduct of the trial and his amena 
bility to the trial judge, believe me, the latter is a tar more effective 
infiltration, if you like, of the wrong implications to be derived from 
assignment of counsel than the mere matter of the public defenders 
being appointed by the judges. 

I am going to conclude in just one more moment. I realize the 
demands upon the time of this busy committee. 

I am not spe iking to the details of either of the pie ‘es of legislation 
under consideration, but I would respectfully say that where you 
have within your purview the authority to implement the judiciary to 
do its job, and that means the control of the entire court system, if 
vou permit the appointment of the pubhe defenders by the district 
judges in accordance W ith rules and fol mula laid dow h by the Judi 
cial Conference of the particular circuit, you — meet the needs, 
because the people, the lawyers, the judges in each @rcuit know what 
the needs are, whether it be an agricultural or rural area or whether 
it be a metropolitan one. 

It may well be that you will not need to put people under substat 
tial salaries except where you have to have a permanent full-time 
public defender. Quite the contrary. A modest allotment will be 
sufficient because the demands will vary according to the term and 
according to how DUS) the district is, and the people in that district 
will know. 

I also say that the Judicial Conference for a particular cireutt 
should be required to pass upon the rules for the governing of the 
conduct of the public defender in the course of his administratio1 
of his duties, and that the district judge should be required to make 
a showing to the Judicial Conference of the background, capabilities, 
and qualifications of the person to be appointed. 

In that way you will avoid any possible implication of a particulan 
judge picking out a particular person who will be amenable to hin 
and subservient to him, and in the long run you will acquire a sub 
stantial working defense bar as each publie defende succeeds one 
another for the benefit of the public, for the benefit of the indigents 
and for the propel administration of justice under the Federal system 

| heartily subscribe to the principle of the le a} lation, and if there 
are any questions further about the operations in our State, I would 
be happy to answer, or try to answer. 

Mr. McCutiocu. Mr. Curtis. 

Mr. Curtis. I would like to ask what proportion in the experienc 
of your State of the accused persons make use of the public defender. 

Judge Dananer. Well, in Hartford County, which is a county with 
which J am thoroughly familiar since ] have lived the re for a oreal 
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many vears. IT would say that the numbers of cases would run any- 
where from LSO to PO ya vear. 


Now in terms of proportion, I would think ind again this now 


has to be an estimate because I didn’t break that down—I would say 
ipproxin itely a third 
Mr. Curtis. One other question. You spoke of experience as 
istrict attorne’ I wonde1 f vou found it somewhat mysterious 
how these indigent a ised persons are able to secure the services ot 
O minal lawyer nig priced lawyers ¢ 
Judge Dananer. Indigents? Not indigents. I have seen accused 


ecure the ery es ot higl }} ced law vers, Mr. Congressman, but I 


Mr. Curtis. If a person is taking up crime as a means of livelihood, 


( Yi tusuallv have 1 oT i backlog financially, does he? 
Judge DAN 1] R Vell. ] ime that is a correct statement. but in 
reneral, eases t] at require a public defender aren’t the hardened 
riminal tvpe. They ai » people who, as Judge Parker put t, largely 
ire ll omplete onorance ¢ f the maze of laws. { man who has 
violated OPA restrictions. if vou like, on sales, someone who has 
lated a Vag Stab ZATIO! \et with its manifold ramifications 
we had ip to ontv a Tew months ago, th ngs of that kn d are what 
ved the courts so largely in terms of th eeds for public 


Now I say “generally.” You take a busy district like the District of 


Columbia, vou take metropolitan district like New York and you 
Fel reot peddle rs a 1 be leggers ul d people Who are USIN? the 
United State mails to defraud and who are smugglers and all that 
sort of thine, ves, but wher you get into that class you don’t find 


at kind of criminal of the indigent type generally. 
Mr. Curtis. Well, you don’t think that it is a serious argument that 
th S bill Vi ould relieve orgval Zed | rime of the costs of leaal defense ? 


1 


Judge Dananer. Oh, definitely not, because it is the public de- 


{ 


4 5 ] 4 4 7 . i 1 
fender’s duty to ascertain whet] 


her or not the accused in fact is in- 
digent 

In our State, for example, he goes into a case maybe with counsel 
and exhausts his funds, and the court then will appoint a public 
defender to carry on the cass That happens, but it requires a show- 


And, incidentally, speaking of showing, so far as the expenses are 
concel ed. there is a lin itation of D percent on the total salary per- 
mitted until the public defender makes a showing that he needs addi- 
tional funds for expenses f defense, and at the conclusion of the 
criminal term, he submits an itemized statement of them and the ex- 
perienced trial judge knows whether he incurred them or not, and 
whether they were necessary or not, and he passes on them, and unless 
he approves the vouchers, the public defender isn’t going to be paid 
trose ¢ xpenses, 

He just isn’t going to incur them lightly, but he has the authority to 
incur them if he needs them for defense. ’ 


Mr. McCutuxuocu. Mr. Rogers. 
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Mr. Rocers. Judge Danaher, I would assume from your statement, 
as you said you are particularly interested as to the exact verbiage of 
these two bills. 

However, the principle involved is the experience necessary for a 
man who is the public defender, and if this legislation were amended 
whereby the judicial council should set the qualifications as an ex- 
ample like you do in Connecticut, that he be a man with 5 years’ ex 
perience, why you would think that would be all right in this legis 
lation ? 

Judge DANAHER. Yes: I do. 

Mr. Rocrers. Now I was interested in your statement where you 
said that the public defender when called upon would go and inter- 
view the man, and if he ascertained from the interview that the fel- 
ie would take him in and plead him guilty. 

Judge Dananer. No; I didn’t make that clear. I am glad you 
asked that. 

If the recommendation of the public defender is that the man plead 
and the man insists that he is not guilty, he is under no obligation 
whatever. 

Mr. Rogers. Then what is the duty and responsibility ? 

Judge Danauer. The public defender’s duty would be to apply to 
the court for an appointment of an assistant public defender or a 
special public defender, as the case may be, and upon that showing 
the court will so act. 

Mr. Rocers. I just wanted to clear that up. 

Judge Dananer. Yes, sir, that is how it 1s handled. 

Mr. Rocers. I had gotten the impression that if the public defender 
went down and talked to the man and was convinced in his own mind 
he was guilty, and having been convinced that he was guilty, his duty 
and responsibility as a public defender ended then and there. 

Judge DAN AHER. The right ot choice of plea is still open to the ac 
cused, and his right is protected and the court will respect it. 

Mr. Rocrers. And in Connecticut if the public defender is convinced 
of the guilt of the individual, why then he makes his application to 
the court and asks to be relieved ? 

Judge DANAHER. That is right. 

Mr. Rog RS, And that somebody else be appointed ? 

Judge Dananer. Just as a private attorney would under similar 
circumstances. Once he has entered appearance, he may not with- 
draw it without the permission of the court, you see. 

Mr. Rocers. And then upon withdrawal with permission of the 
court, someone else would be appointed who would be paid from the 
treasury of the court? 

Judge Danauer. Yes, sir, and let me add just one other thing, that 
the average cost of cases handled there is between $25 and $30 per cast 

Mr. McCutxocu. Thank you very much, Judge Danaher. 

Notwithstanding the statement that the Chair made before Judge 
Danaher was called, we have decided to proceed because there still re 
mains a long list of witnesses. We will next call upon Chief Judge 
John Biggs. Jr.. of Delaware, who is also a member of a Judicial Co 
ference of the United States. Judge Biggs. 





low was guilty. 
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STATEMENT OF JOHN BIGGS, JR., CHIEF JUDGE, UNITED STATES 
COURT OF APPEALS, THIRD CIRCUIT, AND MEMBER OF THE 
JUDICIAL CONFERENCE OF THE UNITED STATES 


Judge Bices. Mr. Chairman and ventlemen, | shall be very brief 
ndeed. I heard the Attorney General’s testimony and that of preced- 
ing’ witnesses, 

I am the chief judge of the third circuit, which embraces Delaware, 
Pe nsylv lhnla, Nev J rsey, and the Virgu Islands, and includes in 

irea not only some of the very large metropolitan areas, such as 
Philadelphia and Newark. but also some of the small and rural areas 
such as in my own native State of Delaware. 

I have been a member of the Judicial (¢ onference of the United 
States since 1939. The first bill, the first time this was discussed by the 
Judicial Conference, was in 1937. and it has been before the Judicial 
Conterence of the United States 1 almost every annu il meeting. 

L, rs » Judge Danaher here, I do not propose to address myself to the 
letails of either bill. I won oF epee both or either. 

I Se a -aere ior digent defendants has been long 
apparent, and I assume th ut :Di strict of Delaware, where I have 
more familiarity than any ot the aie lace in my circuit, I assume there that 
the need of a public defender would pe amply oe by the occasional 
appointment of some member of the bar, by ther Chief Judge 
Lea ney or Judge Rodney, the two Un ted estates dist) ict yu loes, and 
at the need for a full-time public defender would be quite absent. 
| e would be no need there. 

Now what happens in Delaware is that if there is an indigent de- 
fendant. it is necessary for the court to appoint and the court does 
appoint some leading member of the bar who serves without pay 
1 does a aneaiiend Job. 

\s a typical exa nple of very recent date, there was the question 
of the entr: ipment ¢ 1 dope peddler in the district of Delaware. I 
have forgotten the defendant’s name, but I remember that he had the 
lias of Bootsie, and Bootsie alleged that he was entrapped in the 


il 


ircotl 
He was found cuiltyv and v entenced, and his representative ap- 
ted vy the court proceeded to take an appeal to our court, and the 
onviction was set aside on the ground of entr: apment, and the trial 


( 
will be proceeded th again in the district of Delaware this week. 

N the individual that represented this defendant was one of the 
eading members of the bar from one of the big firms, and he had 3 
days in court. He had to prepare a careful appellant’s brief for the 
ourt of appeals. 


He argued the case in the court of appeals, and won it, and he told 
me last Saturday—I just happened to run into him—that he was going 

» pre ced again with the trial the United States District Court for 
the D [es a ire th e] 

Now he could afford to do it. the partic Uar lawyer that was desig- 
nated in a particular instance is a corporation lawyer primarily, 
nd handles corporation matters, but was able to give his time pro 
bono pu o in the representation of this svattizalase leulida vce 

ere was a rather important question of ndividual liberty concerned. 


That is the way it is done, for example, in Delaware. In parts of 
New Jersey, the district of New Jersey, the same system is in effect. 
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Delaware has a legal aid bureau which is supported out of the com- 
munity fund, and in addition by donations which are given by lawyers 
to it. 

But that does not handle any substantial amount of criminal busi 


ness either in the State or Federal courts. In New Jersey, for ex- 
unple, in the Camden district, the same system 1s employed as 1S 
largely employed i1 1 Delaware. 


But chakAltesaak over into th e big metropol tan areas, the city of 
Newark, N. J., or Philadelphia, you see immediately that there is 
need in those areas for a full time public defi nder in the Federal 
courts as well as in the State courts. 

Now. we in the court ot wp pea ils have on oecasi Dp called on Mr. 


Herman ee lefender in the city ae neneeee , mn 
Vinat known as P] ladelphia Count y, to be of “id | some cases, : and 
Mi Pollock has a ol substai ntial : assistance On Occasion. We do 


not have many instances in the court of appeals where it 1s necessary 


O appol nt cour sel, 
Every now and then we do, and when that occurs, it is necessary to 
find some member of the bar, usually an older membe it can’t be 


done by a lawyer of comparatively little experience Lo appear and 


l l 
| 


serve, and of course he has to serve gratis. 

In addition to that, there is no Way, for example, of paying his 
expenses under the present system. 

We have two cases pending now in the court of : ip peal s where it 
was necessary to employ a member of the bar f “sige Allegheny C ounty, 
that is, Pittsburgh, to take and perfect appeals in our court, and I do 
not nine how that young man wil be = and I know of no way 
that | 
The need is really a pressing 
than at the court of appeals level, but I do think it hig] 

at this bill would authorize representation in the cou 
vherever it is necessary. 

Now those cases arise very rat ‘ly in the court of appeals, but they 


use xXpenses can oe pi uid by t] 1e U nited States. 

one at the district court level rather 
hy desirable 
rt of appeals 


rise more frequently in the district courts, and they arise constantly 
the metropolitan district courts, United States district courts. 

I think that the sum provided in H. R. 398, the provisions there, are 
excellent. They have met in substance with the approval of the Judi- 
cial Conference of the United States, which has repeatedly recom- 
mended this legislation to Congress. 

Mr. Chairman and gentlemen, I shall be very glad to answer any 
questions that I possibly can, and that any of you should care to ask. 

Mr. McCutuiocw. Mr. Rogers. 

Mr. Rogers. Do you have definite convictions as to whether or not a 
public defender for each district should be appointed, or whether or 
not it should be on individual cases? 

Judge Breas. Well, I think, Mr. Rogers, it depends entirely on the 
district. In Delaware, for example, the district of Delaware, it would 
certainly be on an individual case basis. In Philadelphia or Newark, 
N. J., I assume that it would have to be on a full-time public defender 
basis. 

Mr. Rocrers. The need would be greater ? 

Judge Bices. The need would be so much greater there that it would 
be almost like the reverse of the prosecuting attorney. 


I 
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The public defender would be called in in so many cases to repre 
sent indigent defendants, that it would be a full-time job to which he 
would have to devote all of h time. 

Mi Roat RS. Do you fee] that the amount of $5.000 in the fiscal year, 
and as an exal iple you used Delaware, would be sufficient to pay for 
counsel that may be assigned to indigents—— 

Judge Biees. In Delaware it would be far more than sufficient. I 
myself in the past when I was a member of the bar of Delaware used 
to be called in to defend in the State courts. and I can recall a number 
of capital cases in which I defended the accused at the request and 
suggestion of the court. 

4s I recall it in Delaware at that time, which was 20 years ago, you 
rot paid $100 for a trial that might last a month, a capital case. Their 
system perhaps 1 satisfactory even at that low rate. 

I understand that today in the district of Delaware the rate has 
been somewhat raised, but in the United States District Court for the 
District of Delaware, the sum of $5,000 would never be consumed. 

On the other hand, perhaps na place like Newark or Camden, for 
example, in the district of New Jersey where on occasion there is a 
good deal of criminal business, and many persons are tried who, as 
Judge Danaher pointed out, have heeen ca iaht in some ot the intrica- 
cies of some of the newer Federal statutes, it might run as high as 
82.900 or 335.000. 

I wi uldn’t expect it to exceed S>.000 In any port on of the third eir 
cuit, although there are instances, for example, in the western dis- 
trict of Pennsylvania, Pittsburgh, Allegheny County, where it might 
run that high. 

Whether or not Pittsburgh, for example, should have a full-time 
| ublic defender or whether it should be done on a case basis is one 
which I have not yet reached a conclusion on, and I therefore think 
it highly desirable to have a provision in the bill as there is now, 
where DY the quest lon of the full-time public defender could be referred 
to the judicial council of the circuit which consists of the circuit judges 
of the circuit, sort of as a supervisory group. 

Mr. Rocrers. Thank you. 

Mr. McCutiocn. Judge Biggs, do you have any opinion on whether 
or not it would serve a good purpose to make the term of full-time 
publi defender certain or whether it should be at the pleasure ot the 
appointing authority / 

Judge Biaes. I would put it at the pleasure of the appointing power, 
Mr. Chairman. I do not think that there is much danger of having 
the public defender much influenced by the attitude of the court. 

Asa matter of fact, it has been my experience where I have appointed 
persons to defend indigent defendants, though I am an appeals judge, 
l have done it on occasions where I have been sitting in the district 
court, to use a slang expression, the defender that you have appointed 
iis independence, and if anything, he 
is more independent than a privately paid counsel. He seems to think 
that perhaps he should disp] LV. show, that he is not under any judi 


seems To take pl ide In Showing 


cial domination. 


I don’t think there would be any substantial danger of reserving 
the power to remove a public defender to the same power that ap 


pointed him. I think that would be a minimum. I would feel quite 


sure of that. 
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I have heard other instances. There have been other suggestions 
that that might not be so. All I can say is that I have run across no 
example of it, and I have heard of no concrete case, though there may 
be such. 

Mr. McCutiocnu. Well, we thank you very much, Judge Biggs, for 
oming over. 

Mr. Curtis. Mr. Chairman, may I add one thing to that last matter ? 

Wouldn’t it make it easier for a judge to remove a defender if for 
inv reason he thought he wasn’t doing a good job, if there was a stated 
term, than if he had to fire him; a isn’t it a fact that the United 
states aia claret and referees 1n bankruptcy are appointed for 
stated terms ¢ 

Judge Bices. The United States commissioners are ap pointed for 
stated terms. Of course the court has the power to ap point an addi- 
tional commissioner. 

The United States referees in bankruptcy are appointed for stated 
terms. I was a referee myself for some 12 years. The term at that 
time Was 2 years. It has presently been extended. 

My difficulty, the difficulty I think, is this, and it is a very practical 
one. If you had a full-time public defender, he would be devoting his 
full time to his task. He would have to. 

That means that whatever private prac tice he had would have to be 
given over, and to get the right sort of a man, you would have to assure 
him some continuity in office and I think that if the judge got a good 
public defender in his court e found that he worked out satisfacto- 
rily he would be very careful, because this would be a subject which 
really affects the running of the court much more than appears at first 
blush—there isn’t anything more exasperating during a trial or any- 
thing that causes the court itself, the judge himself, more difficulty 
than inept — whether it be for the plaintiff or the defendant in 
civil suit, or for the prosecution or the defense in a criminal suit. 

And I be aoa that it would be better to have the appointive power, 
have power of removal. I don’t think it would be lightly exercised. 

in other words, if you got a man who was a good public defender 
in the old days when you used to have a referee in bankruptcy, albeit 
on a 2-year term, if he was a good one he would practically auto- 
matically be reappointed, and usually gave up the job himself rather 
than had it taken away from him. 

I think the present setup proposed by these two bills, either one, 
is about as good as you can get. There probably are some changes 
which time may indicate should be made, but I think, gentlemen, it 

sa very fair start indeed. 

Mr. McCuttocnu. Well, thanks again, Judge Biggs. 

If it be no imposition on the next witness by reason of the hour, we 
would be glad to hear from Chief Judge Bolitha J. Laws of the United 
States District Court for the District of Columbia. 


STATEMENT OF BOLITHA J. LAWS, CHIEF JUDGE OF THE UNITED 
STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


Judge Laws. Members of the committee, my name is Bolitha J. 
Laws, and I am chief judge of the United States District Court for 
ie District of Columbia. 


t} 
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I am here before the committee as chairman of the American Bar 
Association’s special committee on 1m] roving the administration of 
justice in the District of Columbia. 
Incidentally, that is the committee of which Judge Danaher is a 
member, and he has already told you that that committee in 1946 had 
adopted substantially the provisions of this bill and has entertained 
the same views concerning it ever since. 

I should like to say to this committee that our local committee of 
the American Bar Association is an anomalous one and a very distin- 
guished one. We havea number of judges on the committee, including 
those of the circuit court of appeals, the United States district court. 
and the local court. We have very distinguished lawyers on the com- 
mittee, such as a former president of the District of Columbia Bar 
Association. In addition, we have inaugurated here in the District 
of Columbia a program of bringing into conference with us at least 
once every 2 months laymen and laywomen from various walks of 
life. We have met. I should say, about 30 or 40 of those representa- 
tives of the press and the banking fraternity and insurance and boards 
of trade and labor and public schools and private schools and the like. 
Incidentally, we have met with such success in that connection that 
information about the program is very much in demand throughout 
the Nation. 

[ think I have projected it in at least five jurisdictions within the 
last 2 or 3 years, So that this is, in the District of Columbia, certainly 
a distinguished group. 

Now, I also appear as one who has an intimate knowledge of the 
problem of obtaining representation by counsel for indigent defend- 
ants in criminal cases. We have 15 judges in our court, and we have 
generally assigned as many as about 5 to the hearing of criminal cases, 

Our court has jurisdiction not only of the usual cases that would go 
in United States district courts of States, but inasmuch as Congress 
is the sovereign power in the District, we also have jurisdiction of the 
cases which normally go into the State courts, murder and robbery, 
rape, embezzlement, and so forth, and being the Capital of the Nation, 
of course, we get some of the most outstanding criminal cases in the 
Nation. Therefore, we have here, I think, a very acute problem 
presented to us. 

I would like to make sure that I do not speak here for our court, 
because we haven't taken formal action on this matter. However. 
this bill has been circulated among all the judges in our court, and I 
have heard of no dissent to it. 

Now in the last 2 years the figures submitted to me by statisticians 
in our court have indicated that we have averaged appointing lawyers 
for indigent defendants at the rate of 58 per month, or a total of about 
700 per year. In 1 month, in February 1952, we have appointed as 
many as 117. 

Some of those cases have been of very long duration and have re- 
required ext raordinary effort. I, my self, appointed some years ago— 
and I would like to emphasize this because this is the kind of problem 
we are up against repeatedly—I appointed one of the leading lawvers 
in this district, who now happens to be United States Attorney Leo 
Rover, and another distinguished lawyer, to represent George Sylves 
ter Verick in a case which involved an alleged violation of the Federal 
Registration Act. They appeared in 14 days of trial before me, and 
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then they took the case to the court of appeals and tried to get writ 
of certiorari from the Supreme Court, and the sacrifice made by those 
distinguished lawyers was tremendous in that case. 

Yet, just a few years ago when the Collazzo case came along, Oscar 
Collazzo, who was charged with first degree murder for shooting a 
guard at the Blair House, which was then President Truman’s resi- 
dence, as you know, one of our judges had to call on Mr. Rover again, 
and he had two very distinguished lawyers to help him. 

We obtained from them an estimate that the »y had spent as many as 
a thousand working hours on that case, in the trial alone and in prepa- 
ration. The trial lasted 8 days, and they took that through the circuit 
court of appeals and applied for certiorari to the Supreme Court. 

Now of course there was absolutely no compensation to those lawyers 
in those cases, and it posed a real problem before us. 

I do not know of any instance where the need was more greatly 
lus trated than in the so-called sedition cases here in the District of 
Columbia. In those cases we had to appoint counsel for 22 out of 
30 defendants. We had to appoint counsel for 22 out of the 30 that 
were charged. That trial lasted for 8 months and the Government 
hadn’t closed its case when the chief judge of the court, my predeces- 
sor, died of a heart attack, and those lawyers had to go through one 
of the most terrific strains I have ever known, and some of them were 
very distinguished, most of them were, and they had to go through 
any number of other hearings before the case was finally dismissed by 
me, as the successor to Chief Judge Eicher, but they had expended 
efforts well in excess of 10 months without any compensation whatever. 

You might think those are exceptional cases, but they really are not. 
[ picked out of our records the other day statements which indicate 
that a reasonably young lawyer here, who is rather talented, has been 
appointed in 8 capital cases within the last 3 years, and due to the 
shortage of skilled lawyers in cases of that tvpe we have had to use 
him in a Nazi saboteur case and sent him to Europe. He didn’t get 
a penny out of it, except that he did get his expenses paid. 

Right this minute that same young lawyer is handling a first de- 
gree murder case and a rape case. He tells us he has spent over 30 
hours on it already, and the case in court hasn’t been tried. 

Then we have another case here where we had a lawyer who spent 
94 hours on a murder case, which would be about 12 days, and we had 
to call him again in the same year in a carnal knowledge case, where 
he tells us he spent 81 hours and expended $60 of his own money with 
out any reimbursement whatever 

I have another one here I just pic ked up at random, of a reasonably 
good lawyer here who has served us in 23 cases in 1 year. These were 
robbery, narcotics, housebreaking, forgery, and the like. 

Now as I Say, when we come to these very important cases, and the 
defendants are poor, we have a tremendous bar here, but we do not 
have a sufficient number of skilled trial lawyers to supply the demand, 
and therefore we have to call them time and again to hear those cases 
and to try them, and it is a little bit embarrassing. In fact, it is quite 
embarrassing. 

It was difficult for me to go to this lawyer who had defended eight 

capital cases. That is a big strain—and who had gone on that Nazi 
spy case to Europe. It took him a long time to go get that testimony, 
to investigate the case, to ask him to take this murder and rape case. 
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Yet we turned it over to another young man who just said, “I don’t 
fee] adequate to try it.”” He said, “Wou le | you olive me Mr. So and- 
so?” And I said, * Yes, I will try to get him again. o 

But that problem is e xtreme ly dithicult, and when we have as many 
as | say, the averages show 700 a year, it poses an extreme ly diffic ult 


problem. 

Now these young lawyers, nny of them fresh from the law schools, 
are ap pointed in the run-of-mine cases, and I think they do a reason- 
ably good job in defending. I certainly praise them. 

[ think on occasions the y do ane xcellent job, but I think I would 
have to say to you that not infrequently I get any number of com- 
plaints, as the chief judge of the court, about the meres of some of 
these appointed counsel, and that poses a problem | ecause we feel 
quite loyal to those young men. They have worked hard. Some of 
them have done ve ry well. But those complaints, as I say, are not 
entirely infrequent. 

I do think our lawyers in Washington, I would like to say, have done 
a very fine job for us. Judge Proctor, of our court, some years ago 
enlisted the aid of a number of leading civil lawyers here, and they 
came down to try the cases for us for 2 or 3 years. They are very fine 
lawyers, and they got so many acquittals we began to find a great 
many indigents that hadn’t been indigents before. 

I mean they got broke raga away because they had such good law 
yers that volunteered their services. But there, again, those very fine 
lawyers had such a heavy pr ictice they felt they hs id done thejr work 
after 2 or 3 years, and it is extremely difficult to call on them for re- 
peated efforts in these important cases. So therefore I think we have 
here in the district a very acute situation, and one which really should 
be dealt with. 

Now I would like to say to you I don’t think, the way I read these 
bills, that we would be able to really employ any private lawyers here. 
I mean, I don’t think that that option exists from a practical point 
of view here in Washington. 

In the first place, that provision for the appointment in cities of 
over 500,000 are those who might be selected by a judge ata compensa- 
tion not to exceed an aggregate of $5,000, that is based on where the 
judge would find it would be more economical. 

I can’t conceive of it being more economical in the District of Co- 
lumbia, and I furthermore can’t conceive of any practical approach 
with that limits ition of $5,000, because if we have 700, that would be 
$7.15 per case if we paid them all, which really doesn’t make sense. 

But that ; doesn’t mean that I am opposing this bill. Quite the con- 
trary. The District of Columbia Bar Association by a vote of 64 to 42 
out of 4,000 members—there weren’t very many of them present that 
night—did vote by a very narrow margin in favor of these paid at- 
torneys. 

However, our committee, this distinguished American Bar com- 
mittee, made up of laymen, lawyers and judges, of which I am chair- 
man, Judge Danaher, here, is on, and the next speaker before you is 
chairman of a subcommittee of judges and lawyers that unanimously 
bend it. ; 

I therefore say to you that not withstanding, IT think we do not have 
a choice here from a pri actic al point of view, I still am for the bill 
because I think in the se large citi Ss. just like Judge Parker thinks. 
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and the others who have expressed themselves think, you really do 
need a public defender. Therefore I personally give the bill my full 
and complete support. 

I would like to say that I also go along with the amendment that 
Attorney General Brownell suggested was agreeable to him, and 
which Mr. Hill, my successor, will present, namely, that if the public 
defender wants to bring in young lawyers to assist him without pay, 
why I think it would be fine if you authorized that, and I think that 
amendment is acceptable. 

I would like to put in a very slight amendment also, because it is a 
gigantic problem here, that you would let us appoint a public defender 
to take care of any number of habeas corpus cases and mental health 
cases that are peculiar to this jurisdiction. 

Now, Mr. Hill will present that, but that is a practical problem. 
A public defender could do that. So if that is written in here very 
simply, it would meet a tremendous need here in the District of 
Columbia. 

Now I may say that while I tell you I couldn’t speak for our court, 
we do have one other judge of our court who has been very active in 
the practice here, and he will speak on this subject, too. J do not want 
to labor the point, but we have a most serious problem right here in 
Washington that really ought to be met. 

Mr. McCutiocn. We thank you very much, Judge Laws. 

Judge Laws. Thank you. 

Mr. McCutxocnu. It is now 12:45, and it is the wish of the members 
of the committee that we adjourn, which we will do, to meet again at 
2 o'clock at this place. 


(Whereupon, at 12:45, the committeee recessed, to reconvene at 2 
o'clock.) 


AFTERNOON SESSION 


Mr. McCuttocHu. The committee will please come to order. 
We will next hear from District Judge Johnson J. Hayes of the 
Middle District of North Carolina. 


STATEMENT OF JOHNSON J. HAYES, UNITED STATES DISTRICT 
JUDGE OF THE MIDDLE DISTRICT OF NORTH CAROLINA 


Judge Hayes. Mr. Chairman, members of the committee; I am the 
only judge in the middle district of North Carolina and have been 
presiding there since the 6th day of April 1927. I think the Middle 
District of North Carolina is fairly representative of more than two- 
thirds of the Federal courts in the United States, in that we have no 
very large cities, although the middle district of North Carolina does 
embrace such places as Durham, Greensboro, and Winston-Salem. 
They are the largest places in our district. 

Our district also contains a considerable amount of indus try and 
agriculture, and I think in the main, is fairly typical of what we 
would speak of as the rural Federal district as distinguished from the 
cosmopolits in. 

We have six places in the district for holding court, and we con- 
vene criminal court twice a year at each place, and it is 146 miles 
from one of these places to the most remote place in the district. By 
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reason of these different places where we hold court and the distances 
to be taken into consideration, it would not be practical to have a 
public defender to travel around over the district. It would incur 
unnecessary expense, and I doubt if he would be in as good position to 
represent indigent defendants as counsel selected at the places where 
court 1s being held. 

The criminal court is opened, of course, on the first day by selecting 
and impaneling a grand jury, and in 1 day’s time it usually com- 
pletes that work, and ordinarily the criminal term is over by Wed- 
nesday or Thursday of that week. 

We do not have very much time to make any elaborate preparation 
for the normal conduct of the business. 

I am going to speak of the normal because that, I think, is what 
we ought to contend with, because that is really what takes place, and 
in almost every court we find it necessary to appoint counsel to 
represent some indigent defendants. 

I have never had a defendant suggest what lawyer should be ap 
pointed for him. Under the existing system, it is the function of 
the trial judge to appoint counsel, and I cannot see that this bill in- 
troduces any novelty in that respect, and the only thing I see in the bill 
is that it makes some provision to pay counsel. 

I was impressed somewhat by a statement that one lawyer made to 
me not long ago. He said he was very much in favor of the bill 
because he felt it was unconstitutional to take from a lawyer his time 
and skill and make him give it to somebody for nothing, and he 
thought the Congress ought to provide some payment so the counsel 
may be paid for his services. 

It is very burdensome and unpleasant on the trial judge to impose 
on counsel who happen to be available to represent indigent de- 
fendants. We do not have the time to get counsel to come in. We 
have to select the counsel from those who happen to be in the court 
room. It isa rather difficult situation to handle. But I believe thai 
the bill, as now worded, takes care of the situation, and I am heartily 
in favor of it. I think it should be left to the judge to appoint counsel 
in these rural districts at the places where the court is held, and to 
select counsel for the typical type of case that is being tried, and the 
type of counsel that is needed for that particular case, and then the 
judge fixes the compensation, and I think the limitation, which is 
$35 or $40, would take care of most. instances. 

I do not think it would be quite wise to make it any larger. While 
we are experimenting with it, we should do it in a sane and sensible 
way and in an economical manner, and this certainly would be an 
enormous relief to the trial judges and would be met with favorable 
acceptance by the members of the bar. 

Some question was raised about the judge having undue influence 
or control over the lawyer that he appoints. I do not think that fear 
is well founded. I cannot conceive of the judge, in the first place. 
desiring to maintain any control over him. We have to appoint coun- 
sel to represent the defendant, and, if the judge is thinking of his 
oath at all where he takes an oath to do justice between the rich and 
the poor alike without discrimination, I cannot see why he would want 
to exercise any dominion over the counsel he appoints to represent a 
defendant. 
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Another thing, with respect to how long these defenders should 
act, it seems to me that that should be entirely at the pleasure of the 
judge, because I cannot conceive that there is any comparison be- 
tween that and the United States commissioner who is appointed 
for a certain term, because, if his work isn’t satisfactory, I think a 
judge ought to have enough diplomacy with him so he can very easily 
turn to some other one without creating any undue embarrassment. 

The middle district of North Carolina, I think, can provide coun- 
sel in those cases where they are generally needed and do it within 
the range of the $5,000 per year limitation. I think that is a very 
wise provision there, to limit it to $5,000 in those districts where you 
do not have a regular permanent defender. 

If there are any other questions that any of you desire to ask me, 
I would be glad to answer you. 

I attended our judicial conference for the circuit, the fourth cir 
cuit, held last summer. Our circuit is comprised of the States of 
Maryland, Virginia, West Virginia, North Carolina, and South Caro 
lina. Baltimore is the only real city we have. Richmond is the next. 

It was the unanimous opinion of our district judges that this ought 
to be passed, and it should be left to the judges to select the counsel 
and to fix the compensation for them within reasonable limitations. 

[ do not believe that there was any district judge who expressed the 
opinion that he preferred a permanent defender in his district. 

Mr. McCuttocn. Judge Hayes, we thank you for the brief yet 
comprehensive statement that you made to us. 

We will next hear from Mr. Francis W. Hill, Jr., a member of the 
bar of the District of Columbia. 


STATEMENT OF FRANCIS W. HILL, JR., MEMBER OF THE BAR OF 
THE DISTRICT OF COLUMBIA 


. Hiww. Mr. Chairman, members of the committee, I am a mem- 
an < the house of delegates of the American Bar Association, and 
back in 1939 the house of delegates adopted a resolution which ap- 
proved in principle the establishment of a system of public defenders 
in the Federal courts. 

As Judge Laws stated, there is a local committee of the American 
Bar Association on the improvement of administration of justice. I 
am a member of that committee and chairman of its subcommittee on 
the matter of the defense of indigents charged with crime. 

I am merely appearing here as chairman of that subcommittee. 

I might state, if you please, that on this subcommittee, it is rather 
a distinguished subcommittee, we had Judge Morris of our district 
court, Judge Kirkland of our district court, former Judge Justin 
Miller of our United States court of appeals. He resigned to engage 
in private practice. 

Then we had Mr. Bennett, who was Director of Federal Prisons. 
And also, we have had several other very distinguished general prac 
titioners. 

We made our report to the full committee, recommending the pub- 
lic defender system. The full committee adopted a resolution approv- 
ing our report. 

As a result of our studies, we do have two proposed amendments to 
suggest. One amendment provides that in addition to naming a public 
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lefender, it may also assic1 sel to serve without compensation as 
to. and nder the supel =ion of the publi defender. 

[his proposed amendment, we think, will serve two purposes: 
1) Economy in administration as it will permit the court to have the 
( es of voul o lawyers ( l unde ibtedly he able to give effec- 

f ‘ ery ac inder the s ipe . ot a exper ed public defender. 

(nd 2), it will permit the ung lawver, effect, to serve an 

ipprenticeship. It will giv ma opportu tv under the guiding 


ind of a expel enced public defender to wa ict ve trial experience. 
We believe that both of thos« purposes ar laudable purposes and 
defender’s, public defender’s 
to take away one of the criti 


Will ald n the adm Sstratio tT the 

office, and also, \ believe it will tend 
{ 1.7  £ Ros . 

or one ot the arguments against the p iplic-detendel system. 


One of the areuments is that these voune lawvers do need a school 
] 


of actual practice and experience, and we think this will improve the 
school that they now have because they will be working along with 
experienced lawyers. 

In the District of Columbia, our district court is, as you well know, 

effect, not only a district court, but a State court. We have a num- 
ber of habeas corpus proceedings, many of which arise in connection 
with persons confined in St. Elizabeths Hospital. As you know, the 
Federal prisoners throughout the United States suffering from mental 


disturbances, are confined at St. Elizabeths Hospital. Our court of 
] i 


appr als has held that they ire el tied to representation. 
Our second amendment broadens the present bill so as to authorize 


the court to assign the public defender or other counsel appointed 
pursuant to the act to act as c el for the petitioner in habeas corpus 
proceedings or for a person alleged to be of unsound mind in mental 
health proceedings. 

| ao ive a statement which | shall be glad to leave with you, and 


I do] ive i draft of the propo a imendment. 


Mr. Mot ULLOCHI, Wi \ 1] iy olad to have the statement for the 


(‘The statement referred to is follow ) 

Dr s I CH >W ( MI 

1 am Francis W. Hill, Jr., chairman of a subcommittee on the defense of the 
ndigent charged with crime the local committee of the American Bar Asso- 
iation on the improvement of the administration of justice, of which committee 
Chief Judge Laws is chair! 

Beginning in 1936, the American Bar Association has been interested in the 
defense ligent persons charged with crime, and has, on numerous occasions, 
ndicated its terest in the public-defender svsten 

In 1939, a resolution was adopted by the house of delegates which approved 


n principle, the esta shment f syste of | ec defenders in the Federal 
ts” (64 A. B. A. Rept. 104, 209 

I 1942, the report of the standing committee on legal aid work referred to 
the Kefauver bill (a public-defender bill), H. R. 6628, February 18, 1942, with 

yproval (67 A. B. A. Rept. 208) 

In 1944, the house of delegates adopted a resolution approving in principle, 
H. R. 4290, relative to the appointment of compensated counsel for impoverished 
defendants in certain crimi cases (69 A. L. R. Rept. 185, 251, 252). 

Our subcommittee (among its nembers were Judge James W. Morris. Judge 
James R. Kirkland, Mr. James V. Bennett, Director of Federal Prisons, Mr. Jus- 

Miller, formerly ulge of the United States District Court for the District 

( mb ind several distinguished attorneys) made an exhaustive study of 
the problem presented in connection with the defense of indigent charged with 
crime and made a unanimous report to the full committe. approving the public- 


Rec 


ame 
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lefender system. The committee, headed by Chief Judge Laws, adopted a reso 
lution approving the report of the subcommittee 


Che two pending bills, H. R. 898 and H. R. 2091, are practically identical—they 


both provide needed legislation in ce ection with the defense of the indigent 
charged with crime woth bills give ternative relief; they provide that the 
court Nay appoint a public detender or ma ippoint assigned counsel with com- 
pensation 

H. R. 2091 perhaps indicates approval of the public-defender system in dis 

s having population of 500,000 or more, but even in such districts provides 

that where the district court consider tl representation of ent defendants 
can be provided for more economically by the appointment of counsel in par 

ular cases tha vv the appointment of a public defender, that with the ap 
proval of the Judici Council, the court may appoint unsel for indigent 
cit ‘ dants i d the t u t i ( , pe { 

me. 3 >a IS pl cally 1del ep l n na ] opulation in this 

00,000, or more 

YO subcommittee, 1 its re ( et nd \\ endments, and 
Iw oO subm the he ith 

One mend provides tl l I I efendet! 

rt \ SO s hh ¢ Ulis¢ t it] S ind 
inder the supe! ion of, the publi fende! 

rhis proposed endment Ww erve t purpose mely 

l he I l min I on is W pie ( I to } é ervices 

ou wve n 1ou ad e able eltec ervices unde 

p oO! 1 n expe! nce I } ad ‘ ‘ ‘ 

It will pe t th 0 wy ‘ { erve pprenticeship. It will 
¢ ! ppor \ ale tl ct li ¢ en L pu defends 
FAN act ( r ‘ We eve h oO ese irp es € 
rthwhile 
In the Dist ( Columbia ur d ( t n effe S ¢ ourt Ss 

Wwe is a district court We have a number of habeas corpus proceedings, many 
of which arise in connection with persons confined in St. Elizabeths. As you 
ow, Federal prisoners throughout the United States, suffering from mental 
disturbanees are committed to St. Elizabeths Our court of appeals has held 
that, where these persons are indigent and do file ily pus proceeding 
\ I entitled to lega representation 
Ou econd amendment broade1 the present oas to authorize the court 

l n the public defender or other cour app ed pursuant to the 

S unsel for the petitioner in a hahe ‘ | rroceeding, or for a person 

dt eof m nd nd it ent hes d 
ul ubcommittee is of the opinion that thes tLWo Dilils Wil give real re ef 

in an alternative manner; however, in fairne the District of Columb 

might be stated that the limitation of $5,000 to be paid assigned counsel in any 

fiscal year is unrealistic. Under either of these two bills it is our thought that 

the I) i { Court Ot the [ h ted States for the Dist ct ot ( ‘ i al l 

tical matter, will either have to adopt the public-defender system, or in a few 

vears will have to seek an amendment with respect to the $5,000 tation for 
vinent to assigned counsel 


Mr. Hiti. Thank you. 

We think we ought to add just this thought in fairness to tf] 
committee and in fairness to the lawyers of the District of Columbia. 

Our subcommittee is of the opinion that these two bills will give 
real relief in an alternative manner: however. in fairness to the dis 
trict, it might be stated that the limitation of $5,000 to be paid assigned 
counsel in any fiscal year is unrealistic; that under either of these two 
bills our thought is that the district really will be, the district court 
will really be compelled to either adopt the public defender system o1 
to come back in a few vears seeking an amendment of and enlarge 
ment of the amount that they may pay to assigned counse! 

My own personal belief is that in a city of this size which will have 
a number of cases, as Judge Laws has referred to it, that the publi 
defender system is the real system rather than the assigned counsel 
system. 
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Mr. McCutxocu. Do you have a draft of your two proposed amend- 
ments ¢ 

Mr. Hitz. Yes, I do. 

Mr. McCutxocu. Will you hand them to Mr. Mecartney, the com- 
mittee counsel ? 

Mr. Hu. I will be glad to do that. Thank you very much. 

(The proposed amendments are as follows :) 


PROPOSED AMENDM sTo H.R IS A H. R. 2091 

Page 2, line 23, after the word “section”, insert: 

‘The court mav also assi counsel to set thout compensation as an aid 
par inder the supervision of the public defender” 

Page 3, line 2, after the word “‘counst insert 

The court may also assign the public defender or other counsel appointed 
pursuant to this act, to act as counsel for the petitioner a habeas corpus pro 
ceeding or for a person alleged to be of sound mind in a mental health proceed 

¢ if it appears to the satisfact of the court that such a person will not be 
ide itely ‘represented in the absences f sucl issignment, and that he is 


nable by reason of poverty to compensate counsel to represent him.” 


1 


Mr. McCunzocn. Mr. Jones, do vou have any q iestions you would 
like to ask Mr. Hill? 

Mr. Hux. I want to make this clear. These are not just my pro- 
posals, but the subcommittee proposed them, and we had a conference 
with several of the judges. They thought these two, with respect to 
the District, were of great importance 

Mr. McCunxocn. These proposed amendments meet the unanimous 
approval of your committee or your group? 

Mr. Hix. Yes, sir. 

Mr. McCoutiocu. Thank you very much, Mr. Hill. 

We will next hear from Judge James R. Kirkland, the United States 
District Court for the District of Columbia. 


STATEMENT OF JAMES R. KIRKLAND, JUDGE OF THE UNITED 
STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


Judge KirkLtanp. Mr. Chairman, members of the committee: I am 
Judge James R. Kirkland of the United States District Court for the 
District of Columbia and I want to give you the problem as we see 
it in the large metropolitan areas in general and in the District of 
Columbia in particular. 

Drawing upon an experience of 5 years as an assistant United States 
attorney for the District of Columbia and 21 vears of general prae 
tice before the courts, especially in the field of trial practice, as well 
as teaching for some 10 years oO! L part time basis the subject of 


criminal law at George Washington University, I think the committee 


is to be complimented on the drafting of this bill. 
Th Sis a 200d Fede ul bh l] for the problem that we are confronted 
with. 


It takes care of the situation in the Federal practice as it relates to 
the rural problem, and it also makes broad provisions for caring 
for the problem as we find it in the large metropolitan areas, and 
especially as we find it in the District of Columbia. 

I have been interested in this problem for all my trial life and even 
the years I have had on the bench. ' 

On March 28, 1940, T appeared before the Senate Judiciary Com- 
mittee as a witness on Senate bill 2871, which sought to create the 
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Office of Public Defender for the District of Columbia. At that time 
I was a member of the committee of the bar association, and our 
general association had approved it. although they have disapproved 
this particular bill and have urged the employment of paid counsel. 
So I have been abreast of the matter not only from the bar associa- 
tion end of it, both the District of Columbia and the American Bar, 
as well as being a member of the committee on the improvement of 
justice for the American Bar anpr eereyrcwe 

Gun of the interesting things that the problem — to us in the 
District of Columbia has been touched upon by Chief Judge Laws, by 
Mr. rane is Hill. We hs ave the dus i function here of a th the State 
court and the Federal court, and we are the only Federal court in the 
ntire judiciary system that has a common law. It was inherited from 
the State of Mary land when the seat of vovernment was ¢ arved out of 
that territory, and it is very unusual that here should be a judiciary 
setup under the Federal] system and that there should be this one court 
that has even a common-law jurisdiction. 

By way of showing you what that means in the District of 
Columbia, during the fiscal year 1953, all of the Federal districts 
of the entire United States and its Territories had some 43.330 de 
fendants charged with crime. It resulted in 3,907 trials. In the 
District of Columbia we had 754 criminal trials. By way of contrast, 
in the southern district for New York there were 81. In the northern 
district for Illinois, at Chicago, there were 93. In the eastern district 
for the State of eee inia at Philadelphia, there were 61. In 
the southern district of California, at Los Angeles, there were 190. 

So you will immediately see that we have a very large number of 
trials. 

We try on an average of better than 2,000 criminal cases a year, 
handle that number. We get a large number of pleas of guilty. 

By the limitations of this bill, as Mr. Francis Hill has pointed 
out, on a mathematical basis, if we were to take the strict letter of this 
bill and apply the $35 a day maximum compensation, in the month of 
February 1952, in the appointment of 117 lawyers alone, we would 
have, by their appointment, exhaus - the $5.000 provided to the 
extent of $4,000. In other words, in less than 48 hours, we would 
have exhausted all of the sum that is een ided. 

[t almost dictates the necessity of the public defender, unless there 
was some change so that the sum itself be increased. 

[ have no closed mind as to whether the public defender is the ideal 
setup for the District of Columbia or the payment of assigned counsel, 
but very obviously, we do need some means of paying those who 
appear for indigent clients. 

As the Attorney General has pointed out to you, 44 percent statisti- 
cally of all defendants before us in criminal cases are indigent and 
require assigned counsel. My own judgment was that it was closer 
to 50 percent. Our system in the District of Columbia which presents 
the metropolitan problem is this. When I came to the bar first in 1928 
the younger lawyers filed with the clerk of the criminal court their 
desire to be assigned counsel. Then subject to the appointment by the 
court, they were assigned to particular cases. 

In 1940, when it came along, it was our fond hope that perhaps the 
Office of Public Defender could be created for the District of Colum- 
bia. We did not succeed in that. Then we tried a system locally of 
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ivassing the bar, getting a large number of lawyers LO respond and 


uppointing a senior associate with a junior counsel in certain cases. 


lat system, untortunately, has not worke qd out. It has been ponder- 
s. Again. I think I should point out to this committee that it isn’t 


every member ott ie | I oma a good Cl binal lawver. He may 


experience 1n that fel 


» skilled, but vou do need a day-in-and-day-out experience with the 


oblems, with the witne es and with procedure and with human 


eto make a very good crim il lawyer. 
We tried a system recently. since the judges now have aid by way 
clerks, that when a judge would move in under our assign- 
t—and we assign foun ude. to the e1 minal court who sit for 3- 
th periods, and then move to another branch, and I have seen 
seli a many as 8 yudag Workihg O criminal cases at the same 
e. more t ul half of our « ! group o1 15—we have tried to use 


system of our law cler! ippre ling ft ese people expected at 
; | I ; 

rraignment to see if they required counsel. That again has not 

ved good or proper. ‘| es young me! lacke a tne experience. It 


hard to determine whether the person is indigent or not. It takes 


I point rst to the fact that, if you had a maximum limitation of 
). mathen cally you would dictate the Office of the Publie De 
er for the District of Columbia by that provision. My feeling is 
the Office of Public Defende1 the Distr t of Columbia would 
d. I do not feel we ed a large staff in that particular Office. 

there should be the principal public defender and several 


We, as the court. ed particularly ¢ an arraignment day. In 


District of Colu \ ea gn prisoners ler indictment of 
ind jury « Friday of each week. We will have as many as 50 
7) ind vidual pi soners and aS many as 10 to 80 cases that day. On 

recent rul nes or our cre urt of ippeals and the Supreme 


of the United States, it = quite important that he have counsel 

Most of these peopl come in a be wildered way faced with a 
urge they have had perhaps no opportunity to discuss with another. 
LET’ need it that time of the (thi ‘of Public Defender to be present 


] 


and record his appearance for them. He should have an opportunity, 
40 
l | 


th stem would undoubted Y give him, of knowing in advance 

ho was coming up for arraignment and interviewing those in the 
| to see if t e\ need representation. 

We ] ec him also i e case progresses. We have had the sad 

peri e locally of ha ng t first degree murder cases reversed 

our circuit court of appr on the sole ground that the aeceused 

not ive adequate representati v wav of counsel. It is a 

ti Indictment of a young } His enthusiasm is there. He 

es the best t still tl thing that will take the place 

eX) e! - If the publ iefender were available the famous 

rial alluded to Judge Laws would have been most helpful 

ng his office. As he pointed out to you gentlemen, the Govern 

ven rested it e, and then it had been for some 9 


nt! n continuous session, \s 1t was, 12 or more of our members 


he Dar out of their own pocket, never being@ reimbursed for it to 


hye extent OT a C1) or} > cent. erved +} it capacity. That took 


rt uly ail their time iway trom thei practice ay cd deprived them 


aor eramape 


INDIGENT DEFENDANTS IN FEDERAL CRIMINAL CASES 69 


of their entire income for almost a year. It was a serious moment 
with them. 

As the court. we try to compensate those who take asslonments, 
We try to compensate them with appointments in domestic relations 
cases, cases 1n our probate office, but the return is not great, and in 
comparison with the work done and the fee they obtain, relatively in 
the neighborhood of $50. would not compensate for all the time they 
put in in those cases. 

We need the public defender also in appr llate practice. Appellate 
practice iS quite different from trial practice. Of course, there you 
are bound by rules. You must know the procedures. You must be 
able to eull away the unnecs sary al d be able to argue before ah 
appellate court, which is practically the opposite of a popular appeal 
that a trial lawyer uses before a jury. 

We need to see that that is followed up. We need this function of 
public detende) hn the matte oft appeals thems lve 56 whether t] ere 


li] 


substantia] error, where t| ere 5 errol which would Ke ly br ne 


l 
about a reversal. Under our present practice anyone convicted of 
felony in the District of Columbia is entitled to automatic appeal 
whether there is merit to his case or not. Where a man is on a public 


pavroll, I fee] his unbiased judement In that field alone would. be 


worth a 


orTreat deal of what little is here proy ded for his expense 
i 
I say these things both as one who ha practiced in the field on both 
I 


des of the trial tuble. and Is Vit also asa judge presiding over these 


=e lime and again—and it is not a criticism of the young men 
as you see errors occur in your presence, the improper question asked, 
the order of procedure, what it might be, a choice, made where expe 
ence would dictate the oppe te, you cu there were someone who 


1 


could upervise t] . that persor could do : very wo dertul job for us. 
Mr. Hill has pon ted to a matter n \ 1 TI econeur most heart l 
ind for the metropolitan area I do think the committee should ser 
( lv consider that point; nat iely, that on page 2, line 23, after 
word “section” this amendment be inserted: 
The court may also assign counsel to serve witho compensation as an a 
to and under the supervision of the public defende1 


We have currently, at the present time, a list of some three or four 
hundred young attorneys who have asked that they be appointed. 
There is a need somewhere that the young attorney have an oppo1 


tunity to try cases on his own, but certainly under supervision. ‘There 
is such a tremendous need for assigned counsel, as Judge Laws has 
pointed out, we will average better than 60 assignments a month. We 
will average, therefore, as many as 700 a year. Quite obviously, 3 
or 4 men could not carry that workload. But a capable person supe 
Vi n@ others and in contact vith these young men, GIVING nen a 
vice, giving them advice from the defendant’s side, the defense le, 


Bl doubted |y could carry this workload without a oreat deal of cost. 
Also, as the court, we would urge upon this committee—and it would 
be of benefit to us locally—that the committee on page 3, line 2, after 


the word “coul el” insert: 


lhe court may also assign the public defender or other counsel appointed pu 
lant to this act, to act as counsel for the petitioner it eas corpus pr 
ceeding or for a person alles to be of unsound mind in mental health pro 





ceeding if it appears to the satisfaction of the court that such a person will not be 
adequately represented in the absence of such an assignment, and that he is un 


e by reason of poverty to compensate counsel to represent him. 
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The committee realizes that the Government hospital for the insane ; 
to wit, St. Elizabeths Hospital, in the District of Columbia, is a source 
of commitment from the entire Federal judicial system of Federal 
prisol ers of unso ind mind M ny are border!n e cases. Qur own 


} } 1 
court is constantly faced with writs of habeas corpus to test whether 
their detention at this time is proper or not. It has added a consider- 
able burden to the court. We feel under proper supervision the public 
defender. assisted by voluntes n his part. that that could be handled 


adequately. 
i 


some have ref l red to the system employed ! other States, notably 


the aid given by thelr leg il aid societie n those States. We have a 
legal aid society in the District of Columbia. It is maintained by the 
Community Chest. It has only one full-time member paid from those 
funds staffed by volunteer members of our bar. 

In addition to that the junior and senior students of our large 
universities 1 the District of ¢ oluml a ilso aid in their work. How- 
ever, this gro p does not handle criminal cases. They have asked that 


they not be en ploved. ‘T hey are not equ pped for it. They are not 
called upon to doit. I might also bring the committee up toa modern 


trend in the District of Columbia, which I think is salutary and good. 


Weare also employing j or and senior sit dents at our local leading 
universities to assist in the defense of criminal cases. These young 
men do what we trial lawvers call the lez work. They sit at the tria 


table and they vo out al d ferret. out the witnesses, take their state 
ments, bi ef the trial CoOuUnNSE | on the case an | ald him in searching for 
the law. Of course, they may not appear as counsel because they are 
not members of the bar. 

I he pe I have presented to vi LS ( le rly as pr sible the problem we 
have | wally, and I do commend the drafter of the bill. I do think it 

a very fine Federal bill. I will be very glad to answer any ques- 
flor which the members of the ommittee may have. 

Mr. Curtis. Did you state that in one case, although the accused 
had counsel, the case was overturned on appeal on the ground that the 
counsel was not adequate ? 

Judge Krrkianp. Yes, sir. We have had 2 first degree murder cases 
in the last 3 vears W here that happened. 

Mr. Curtis. May I also ask further light on what is included after 
the word “or” in this second proposed amendment, where it says— 
habeas corpus proceeding or for a person alleged to be of unsound mind in a 
mental health proceeding 

Judge Kirkuanp. I didn’t draft this language myself, but what we 
are concerned with is this: We test out the detention in institutions 
whether they be a local jail, penitentiary type or hospital care at St. 
Elizabeths by the use of the writ of habeas corpus. The person him- 
self will frequently draft a lett r whi h may have that purport. We 
will order it for a hearing. That applies in the first sentence to ap- 
pointing coul se] for the petitioner in a habeas corpus proceeding or 
for a person alleged to be of unsound mind in a mental health pro- 
ceeding. 

In the District of Columbia one may obtain the affidavit of two 
doctors or it may be a single doctor. a medical doctor. plus the affi 
davit of a lay person, that John Doe is of unsound mind. That will be 
sufficient to our mental health commissioner to order his arrest and his 
presentation before the court for hearing. There is where the other 


oe 
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situation arises where counse] appare ntly is needed and the drafter 
of this proposal has thought of both situations 

Mr. Curtis. Isn’t this quite a big enlargement of the main princi 
ple of the bill before us? We are getting away from the criminal 
side. 

Judge Kirkianp. It depends, Mr. Congressman, to us, as an over- 
burdened court—and we are considerably behind in our trials—that 
aid would give us considerable help. A lot of our time is taken up with 
endless hearings of habeas corpus writs. The assignment of counsel 
to them, the super ision of it and indeed, someone like the office of the 
public defender, as the petition comes in, would make his investiga 
tion, answer to the cause, and would save us considerable time. 

Mr. McCutuocu. Do you think there might be lesser objection to 
this proposed legislation if this later proposal were made the subject 
of separate legislation ? 

Judge KimKLAND. Yes, Mr. Chairman. I used to be counsel for the 
Senate District of Columbia Committee in the SUth and Sist Con 
oresses. I didn’t draft this. I] person: lly would not urge the second 


paragraph upon this committee. I think that could be better the sub 
ect of a local bill affecting local matters. I woud 1 irge on you for 
the need of the metropolitan area the addition of t » power to the 


public defender to take volunteers and supervise their activities as a 
part of his staff. 

Mr. McCutxiocn. Well, we thank you very much, Judge Kirkland, 
for your presentation. 

(A short recess was taken at this point. ) 

Mr. McCunitocu. The committee will come to order. 

We will next hear from Mr. Timothy N. Pfeiffer, president of the 
New York Legal Aid Society. 


STATEMENT OF TIMOTHY N. PFEIFFER, PRESIDENT, NEW YORK 
LEGAL AID SOCIETY 


Mr. Preirrer. Thank you, Mr. Chairman. 

I am not going to take your time by general considerations con 
cerning this bill, which have already been brought up. 

[ wish to state that as the preside nt of the Legal Aid Society of 
New York, I think it may be of interest to the committee to know that 
our society has been providing what is substantially a public defender 
service in the southern district of New York for the past 6 years. It is 
a private public defender, if I may so call it. 

We are a voluntary organization, supported entirely by private 
funds. The criminal branch of the society was organized in 1917 and 
it may be interesting to state that it was organized by a group of us 
who had served in the district attorney’s office in New York County 
prior to 1917 and as a result of our experience there recognized the 
need for a system other than that hit or miss assigned counsel, which 
worked extremely badly in the metropolitan area of New Y ork. 

So we have now had an experience of 37 years in the work of a 
criminal branch of the legal aid society in the courts of the city of 
New York. 

In 1947, at the insistence of the Chief Judge of the District Court 
for the Southern District of New York, Judge Knox, we began work 
in the southern district and since that time we have had 1 or 2 or 3 
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lawyers of the Legal Aid Society always on duty in the southern 


The umbet depel ds upon the volume of work to be done at a given 
time. The average m mber of cases where the southern district judge 


nas a oned yuinsel to digent defendants unable to employ counsel 
eTween 6 ;9 d 7 () per veal 
Since th ption of ow kK 1947 almost 100 percent of 


issioned case that court ve been assigned to the criminal branch 
of t] Leoal Aid Society | ithe? ords. we do what would be the 


er in that court 


I cx ferred sterda\ { ( ef Judge Knox and while I am not 


ttempting at all to “aK TO! m or for the other members of that 

ris 2 I L\ iv t tt present system 1 that court works 

ell in the view of the judge of the court ; however, we in the legal aid 

tantly onfronted with the problem of raising funds 

| vol tal OUTCE We havi 1 otal budget this year for the 

\ ik ! | branches tne state and the Federal court of 
S We « ct to ( 


Wea doing 2 complete job in the State courts in the criminal 


( We a 1 \ hee ! l money. We are prepared to con 
nue t 0 the work in the Federal court whether paid or unpaid, 
because believe that, if the court wants us to do it, do the work, 
Ve ii | md I LiKe ¢ \ tfort to raise the money. 

It WOTLT e he pful I there vere some rddit Ol} il sources ot funds 
ror | Qur pi neipal concer! the matter from thi point of view 
ol ul Iving’ the ourt ot the ule tion oj compensation to the 
ociety, but that, if the court wants us to continue, that this bill would 

r passage of t bill, enactment into law, would not 
prevent th ril nal rave of the leg il ald sor evy from continuing 

cao é ! tire southert qadisti I , 

Acs T read the bill. there othing in it which would prevent the 

fT that court Trom appointing the attorneys for the legal aid 

ety or an attorney of the legal aid society to be the public de 

1¢ ler for the southe trict whethe compensated o1 uncompen 
ite 


As L say, I want te uk perfectly clear that wi pport this bill 


O oO nto the deta ‘ t we believe that the situation 1s so 

t ! d the country in other districts. that a publi defender 1s 
the only pra olution to the problem 

Wi ire Tort ite Ne y kx ( L\ l L\ o bee able to supply 


the need of the court from the funds available to a voluntary organiza- 
Cion. W ethe) we would be ibie to permanhel tly do that, of course, ] 


cannot te We have done it for the past 7 years, but our principal 
ct el that the kind of ork that is be ng done in that court now 
be cont ied, und | would is ime that there is nothing to prevent the 
court from appointing an attorney of the legal aid society as a public 
efender if the court should de e the legal aid society's attorneys to 
contin e to represent ! lig persons 1n t 1at court. 
There wa 1 statement made this morni @ that there was a possi- 
vy of the court being imposed upon by defendants who said they 


mpioy co sel, but w O, 1 fact, had the funds. 
Our experience New York, both in the Federal and in the State 
courts—as I say, now going back over a period of 37 years—is that we 


think it is a most infallible test that if a defendant has sufficient 
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funds to employ a lawyer, he has sufficient funds to pay for a bail 
bond and won’t be in Jail, and practically all of the cases that are 
represented by the legal aid society or other assigned counsel, are jail 
Cases. 

I think that problem of putting it over on the court is practically 
nonexistent. 

The other one thing that I would like to mention is that the organ 
zation of the defender of the poor persons is an enormously important 
factor. Over the years the staff of the public defender or the crimi 
nal branch of the legal aid society built up a relationship with the law 
enforcement agencies of the comunity that is of enormous value in 
enabling the courts to dispose expeditiously of criminal cases. We 
constantly, in New York, are able to present the facts of a case to the 
district attorney where, because of the lack of evidence o1 any one of a 
number of factors, a defendant’s case is disposed of even before trial. 
and sometimes before indictment. 

The district attorney acquires confidence in the integ itv of counsel 
for the defender or the society. They know that there will not be 
fake defenses interposed. They are in the courthouse all the time. 
We have offices assigned to us in the southern district Federal court 
building as well as in the county court building, so that we are there 
at the call of the district atorney and of the court, and that is a tre- 
mendous influence in expediting the vork of the court. 

Incidentally, I think the number of cases where the facts are 
brought promptly to the attent ion of the court and cases are disposed 
of promptly which, otherwise, would take many months to get rid of, 
the net result is an actual saving in cost to the community that is not 
present W hen you have the old assigned S\ stem. 

Mr. McCutxocn. Thank you. 

Mr. Pfeiffer, we wish to commend you and your organization for 
the fine work which you apparently have been doing down through the 
years. I am sure you have the gratitude of many people and of the 
community at large from which you come. 

Mr. Pretrrer. Thank you very kindly, Mr. Chairman. 

We hope this bill will pass so we can get the representation in other 
places in the United States. It is tremendously needed. Our ex 
perience proves it, I think. 

Mr. Curtis. I was interested in your point that you would like these 
defenders that are now working voluntarily to have an opportunity 
to continue, even after this bill is passed, I think you said that. 

Mr. Preirrer. We feel, in New York, Mr. Congressman, that it 
would be advisable to do it. But you can see the position we are in. 
We do not want, in any sense, to impede the passage of this bill by 
reason of the peculiar experience we happen to have in the southern 
district of New York. 

Mr. Curtis. The two are not inconsistent. 

Mr. Pretrrer. That is the point I was trying to make, that they are 
not inconsistent, at all. 

Mr. Curtis. Have you examined this proposed amendment which 
touches on that problem, which is to insert on page 2, line 23, the fol 
lowing: 


The court may also assign counsel to serve without compensation as an aid to 
and under the supervision of the public defender 


Does that take care of your situation ¢ 
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In other words, does this new procedure occupy the whole field, so 
that what has been done in the past is outlawed’ I suppose it might 
be in view of the statement in line 10: 

Whenever it appears to the satisfaction of a court in whi there is a public 
defender that any person charged in said court 


and so forth, is an indigent defendant, the court shall do certain 


things. That rather wipes the slate clean of anything that was done 
before the bill was passed, does it not ? 

Mr. Preirrer. I think not. Under this bill it would be poe for 
the court to ap point one or more of the attorneys for the Leg: Aid 


Socie ty, In our case, as the pub lie defe onder, ¢ and whe ther pty ees 
or not, would all depend upon what the court should happen to 
favor. 

Mr. Curtis. They would have to be practically full-time people, 
wouldn’t they ? 

Mr. Prewrrer. Our staff is all full-time in New York for both the 
State and Federal. We have 17 full-time attorneys in addition to a 
considerable number of volunteers. 

Mr. Curtis. Wouldn't it be pretty hard to get anything like that 
number appointed as assistant public defenders ? 

Mr. Preirrer. In the Federal court we would not need to sIr. We 
have, as I said, per ese ie two men who are able to handle the volume 
of work in the southern district at a total cost to us of not in excess 
of $15,000, including overhead. 

Mr. Curtis. Mr. Pfeiffer, I am afraid I interrupted your answer to 
this question about this proposed amendment. 

Mr. Preirrer. I would be in favor of this amendment because I 
think it would be helpful. I think it is not inconsistent at all with 
the work we are doing there. 

Mr. Chandler points out that on page 2, lines 7 to 10, public de 
fenders or assistant public defenders appointed under this section may 
be full-time or part-time officers as the volume of work, in the judg- 
ment of the court, may require. 

I do not think we would have any problem with this amendment. 

Mr. Meapver. Mr. Curtis raised the point that I do not think we 
have quite cleared up. Is it your interpretation of this bill that if it is 
passed the public defender will act to the exclusion of your legal aid 
lawyers, or not ? 

Mr. Prerrrer. No, sit Here is the way I interpret it. If the Dis 
trict Court for the Southern Disty et of New Y ork should decide— 


it is optional with them—that it wanted a public defender, then it 
could appoint the attorney for the legal aid society as the public de- 
fender. It could, as I read the law, the bill, or it could appoint some- 


one else as a public defender, and then, under the terms of the amend- 
ment of the bill itself, could appoint attorneys of the legal aid society 
as assistant public defenders; or it could leave the situation prec isely 
as it is tod: Ly, not ap point a pub lie defender. It could 1 compensate for 
actual work done by the attorneys for the legal aid society for the 


cases assigned to them. That bill has a variety of options under it 
vow Meaper. [I am just wondering, in the light of this mandatorv 
language that Mr. Curtis called aftention to. whether or not vour 


thir d alternative would be sousthle In other words, let’s assume the 
bill becomes law, and then that in the southern district of New York 
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a public defender is appointed, a man who is not in any way connected 
with your legal aid st: = 

Mr. Pretrrer. Yes, si 

Mr. Meaper. Then, let’s say, there is an indigent defendant in a 
criminal case before the court. It appears to the satisfaction of the 
court that the defendant is indigent. Isn’t it mandatory that he 
should assign the public defender to act as counsel and wouldn't that 
exclude the possibility that your legal aid society might furnish 
counsel for that indigent defendant ? 

Mr. Preirrer. If there was a public defender appointed, and a: 
this reads, I think it would exclude it unless an attorney for the legal 
aid society was appointed as an assistant public de fender, and that 
could always be done with or without compensation. 

Mr. Meaper. That was the point. 

Mr. Pfeiffer, in general, do you believe that the counsel provided 
through the voluntary legal aid activity of the bar is a preferable 
way of obtaining counsel than through a public official who serves on 
a salary such as a public defender would be here? 

Mr. Preirrer. I am compelled to say, sir, that ideally I prefer the 
voluntary system. Perhaps that is because of my conservatism as a 
lawyer, or something of that kind. Ideally I prefer the voluntary 
ystem. But I come back to this. As I said, we organized the volun- 
teer defenders committee of the legal aid society 37 years ago, and it 
has been working, and in New York I think it has been working 
reasonably well during that entire period of time. Yet, taking the 
country over, there are, so far as I know, only 2 or 3, maybe 4 or 5, 
volunteer defender committee organizations or legal aid societies with 
criminal branches, in the entire United States. 

The answer is largely lack of funds. I have come to the position that 
the need for adequate representation of poor persons accused of crime 
is so great that we simply cannot wait any longer for the time when 
voluntary funds are going to be made around the United States for 
it. The need is just too great for it. Our experience in New York has 
proved to us that in hundreds and hundreds of cases serious in- 
justices—I do not mean to say necessarily the innocent, while there 
have been many of those cases—have been forestalled by reason of 
having adequate representation of poor persons accused of crime. 

Of course, in a metropolitan area like New York City where there 
are so many persons who do not speak English, who have only the con- 
tinental background of the criminal law, the minute they are arrested, 
they do not know what to do. Of course, they do not know any 
lawyers in the city. They have no where to turn. They are fright- 
ened to death. Very frequently they are utterly inadequate. They 
are inarticulate. They cannot present the facts favorably to them 
selves. I cannot but believe that that situation is true not merel} in 
New York City, but in a lesser degree probably in many, many areas of 
the United States where there is nothing but the assigned syste m, and 
1 have seen enough of this representation of persons accused of serious 
crimes by youngsters just out of law school to know that it does not 
provide adequate representation. 

It is fine for the young lawyer to get experience, but it is awfully 
rough on the chap who may be sent to jail from 10 to 20 years 
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An organization which can build up experience, which has the con 
fidence of the prosecuting authorities. has the contidence of the court. 
is of enormous value in seeing to it that the fundamental rights of 
the defendant are protected 

Mr. McCuntiocu. Thank you again, sir. 

We will next hear fron D trict Judge William C. Mathes. 

Mr. Mathes. 


STATEMENT OF UNITED STATES DISTRICT JUDGE WILLIAM C. 
MATHES, SOUTHERN DISTRICT OF CALIFORNIA 


Judge MATHEs. Thank vo l. Mr. Chairman. 
Gentlema of the committee, I am honored today to be here. ] 
ippreciate the gracious letter I received from Chairman Reed invit 


I should Say, first, for the record, that I am 1 of 10 United States 
district judges for the southern district of California. Our district 

divided in 3 divisions, the central division at Los Angeles, where 
8 of us sit. the southern division at San Diego, where 1] judge sits, the 
northern division at Fresno, where the 10th judge S1ts. 

We alternate on occasion, of course, through the distri t. 

I am told our district—I hope reliably—is now the most populous 
of all the districts in the Federal] system. 

Preparatory to coming here I communicated with Judge Edward 
Murp! 5 of the northern district of California to see what the situa 


[ shall not say much generally on the merits of the bill. Perhaps 


tion 1s in that district As you gentlemen know, there has been a 
great deal of agitation fon this legis] ition for some period ot time, 
and there are some endorsements outstanding of previous bills, 
I believe partic ularly one b 1] ntroduced by senatol Kefauver In 
1949. 


I have here a dupli ate origi al letter from the Bar Association ot 
sal Francisco dated March 31, 1953, which was sent to me by 
Judge Murphy and Judge Harris of the nothern district of Cali- 
fornia, San Francisco, a copy of a letter written by the president of 
the Baa Association of San Francisco to the H norable William I, 
Knowland of the United States Senate. copies of which appear 
to have been sent to Senator Thomas H. Kuchel, Attorney General 
Herbert Brownell, Jr.. Robert G. Storey, president, American Bar 
(ssociation, and Henry P. Chandler, Director, Administrative Office 
of the United States Courts. If it please the committee, I would 
like to put this into the record. 

Mr. Met ULLOCH. It IS SO ordered. 

The letter referred to follows:) 

THE Bar ASSOCIATION OF SAN FRANCISCO, 
San Francisco 4, Calif., March 81, 1958. 
Re Public defenders: representation of indigent defendants in the Federal courts 
Hon. WILLIAM FF, KNOWLAND, 


United States Senate. Washington, D. ¢ 


DEAR SENATOR KNOWLAND: The board of directors of the Bar Association of 


an Francisco, after a careful survey and 


study of the problem for 2 years, is 
firmly convinced that there is definite need for legislation to provide for the 
representation of indigent defendants in the Federal courts We, therefore, 
respectfully urge you to give serious consideration to the advisability of having 
a bill providing for such representation introduced during the present session 
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of Congress. Should you deem such legislation advisable, we are confident that 
you would cause the same to be introduced in Congress by the means and 
through the Senator or Senate columittee most like to succeed in securing the 
enactment of such legislation. For your convenience, we enclose a copy ot Senate 
bill No. 2206 introduced by Senator Estes Kefauver in 1949 and which was never 
acted upon, This proposed bill, subject to modification as to Compensation t 
meet present-day requirements, seems to pretty well cover the subject and 


might very well be used as a working basis for any new proposed legislation 

That you ay have some understanding of the conditions existent in the Fed 
eral courts at San Francisco, with your kind indulgence we should like to review 
briefly the work of the committee of the Bar Association of San Francis 


or the representation of indigent defendants in the Federal courts 
Chis committee, of which A. J. Zirpoli is chair n and which includes lawyers 
experienced in Federal court practice, Was organized on April 1, 1951, at the sug 


cestion of United States District Judge George b. Harris 

Prior to the adoption of the present syst each Federal judge would sele« 
uttorneys to represent indigent defendants by resorting to a meager list of att 
neys prepared by each judge or would select an attorney from those present 
the courtroom at the time the indigent defendant was arraigned. 

While this system was adequate in that it fulfilled the constitutional require 
ment, it was far from satisfactory in that it often resulted in the arraignment of 
n accused without counsel or unnecessary delay between the time of arraign 
nent and the subsequent appearance of the accused with his court-appointed 
counsel. It also worked to great hardship on a limited number of attorneys 

Under the present system, a panel of attorneys (about SS in number) has been 
organized whereby at least one member of the panel appears in Federal court 
each day at the calling of the master calendar thereby assuring the accused of 
representation at the time of arraignment and during all stages of the proceedings 
A calendar is made up for from 3 to 6 months in advance and at least 1 attorney 
l i igned to appear in court each day The present Calendar has been made uj; 
through June 30 Che member of the panel appearing at the til of arra 
ment and appointed to represent an indigent defendant thereafter continues 
represent him throughout the proceedings as though the accused were his ow1 
paid client and gives him the same full representation that a high-paying ciient 
would rece ‘ 


t 


members of the panel work withou 


compensation and since there are ne 
Government funds available to handle indigent cases, it is not unusual for the 
attorney representing an indigent defendant to dig into his own pocket to pay 
raveling, investigative, or other incidental expenses 

In addition to the panel, an advisory committee consisting of four former 
assistant United States attorneys, a former special assistant to the Attorney 
(;eneral and a former public defender of the city and county of San Francis 

as created to assist and advise in the more difficult or complicated Cases 

While statistics have not been prepared to cover the entire period of operation 
since April 1, 1951, a full and complete statistical report has been prepared 
covering the calling of the last master calendar by Judge George B. Harris from 
October 138, 1952, to March 2, 1953. <A copy of that report has been enclosed for 
your inspection 

It shows that 144 appearances have been made in 68 indigent defendant cases 
over a 4-month period. While most of the defendants pleaded guilty, court 
appointed counsel obtained probation in 35 percent of the cases. 

In one case, United States v. Duke, one of the most publicized cases in recent 
years, court-appointed counsel made 11 court appearances and succeeded in 
winning a dismissal for the defendant. Many weeks of industrious preparation 
were required in the defense of this indigent defendant. 

The same panel has also provided attorneys for the representation of indigent 
defendants and petitioners on appeals pending in the United States Court of 
Appeals for the Ninth Circuit. 

In addition to the foregoing, there has been a certain amount of administrative 
work required to keep the plan on an efficient working basis 

The man-hours devoted to Federal court indigent cases would be difficult to 
measure, but a safe estimate would be at least 2 hours for each court appear 
ance, or a total of about 300 hours over a 4-month period, and this without 
considering the many hours of research involved in the appellate and habeas 
corpus cases of which there has been a substantial number. At all events 
projected over a year, it can be safely stated that about 1,000 man-hours per 
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year are devoted by members of the Bar Association of San Francisco in the 
representation of indigent defendants 

In making the foregoing observations, we wish it clearly understood that no 
complaint is intended. The representation of indigent defendants is a public 
responsibility we of the Bar Association of San Francisco have gladly under- 
taken and will continue to diligently and earnestly fulfill; we merely call it to 
vour attention so that should you, too, conclude that there is need for said legis- 
lation to provide for the representation of indigent defendants in the Federal 
courts you may have the benefit of the knowledge gained by our experience. 

With best wishes 

Respectfully yours, 
The BAR ASSOCIATION OF SAN FRANCISCO, 
By GeraLp §S. Levin, President. 

Judge Matures. It contains the endorsement of the Bar Association 
of San Francisco 

Judge Murphy fu ished me some statistics in which you might be 
interested. The committee of the Bar Association of San Francisco, 
which provides the panel of attorneys for the defense of indigents 
charged in the Federal courts—and we have parenthetically that same 
situation in Los Angeles—during the period from January 1, 1953, 
through February 1, 1954, rendered the following services during 
that 13-month period : 

There were 166 defendants in the court at San Francisco for whom 
members of the committee were appointed as defense. Of that num- 
ber of 166, 16 trials resulted. The total number of days spent in 
trials was 29. 

I have here a letter, dated February 10, from Judge George R. 
Harris of the United States District Court at San Francisco, northern 
district. at the end of which Judge Edward R. Murphy of that court 
has endorsed his approval. 

I should like to offer that, if I may. 

Mr. McCutiocn. It will be received. 

(The letter referred to follows:) 

UNITED STATES DISTRICT COURT, 
NORTHERN DISTRICT OF CALIFORNTA, 
San Francisco 1, Calif., February 10, 1954. 
Hon. WittiAmM C. MATHES 
United States District Court, Los Angeles 12, Calif. 

Dear JupGE: In the November—December 1953 issue of the Journal of the State 
Bar of California (vol. XXVIII, No. 6) at page 473 there is an article by Hon. 
Henry P. Chandler, Director of the Administrative Office of the United States 
Courts, entitled “The Problem of Legal Aid in Criminal Cases in the Federal 
Courts.” After setting forth the constitutional requirements for the appoint- 
ment of counsel and rule 44 of the Federal Rules of Criminal Procedure which 
elaborates on the sixth amendment to the Constitution, the article shows the 
hiatus between guaranteed rights of criminal defendants and the means used 
to effectuate those rights 

For 12 years the Judicial Conference has been cognizant of the problem and 
has made recommendation for a public defender system. In order to satisfy 
the requirements and the demands of smaller judicial districts, the Conference 
has submitted proposals, which have been incorporated in proposed bills, whereby 
districts depending upon size, might appoint a public defender or might com- 
pensate individual counsel appointed by the court in specific cases. The latest 
bills are H. R. 398 and H. R. 2091 now pending before the present Congress. 
The maximum compensation authorized is $35 per diem under 398 and $40 under 
2091 A district is limited to a total expenditure of $5,000 per fiscal year for 
appointed counsel. The salary of the public defender shall not exceed $10,000 
under the proposed legislation 

The experience in the northern district of California, southern division, sup 
ports the history of other districts in demonstrating the demand for enactment 
of legislation which will permit either the appointment of a public defender 
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or individual counsel who are compensated for their services. Commencing in 
April 1951 this district instituted a panel system which was made effective 
through the diligent efforts of Mr. A. J Zirpoli who cooperated with me and my 
fellow judges in organizing a volunteer group of lawyers who would make thei 
services available for all indigent defendants in need of representation in 
criminal cases. Mr. Zirpoli soon obtained 84 lawyers who agreed to make them 
selves available as representatives of indigents. During the first 14 months of 
their service, these attorneys assisted in 152 cases. They actually represented 
defendants in 18 trials, 10 of them before juries. They succeeded in winning 
2 acquittals and obtaining 8 dismissals. More detailed statistics appear in an 
irticle in the San Francisco Bar Journal for 1952 

While the present system has worked efficiently through the outstanding 
efforts of Mr. Zirpoli and James Welsh, master calendar clerk, it has been a con- 
siderable burden on some of the lawyers who have offered their services to the 
panel It is most unfair that these attorneys, many of them outstanding in 
their fields, should be called upon to give of their time without compensation 
Under the proposed legislation they would be paid their out-of-pocket costs for 
time spent in court and in preparation of cases. Thus they would be able to 
continue to serve indigent defendants without compelling them to make too 
great a financial sacrifice. 

I believe that either form of relief contained in the pending legislation, viz, 
a public defender or individual counsel appointed on a per diem basis, will 
serve the ends of justice. However, I believe that appointment of counsel 
might be preferable in this district. It enables young lawyers to become familiar 
with techniques and procedures in the Federal courts while at the same time it 
affords defendants adequate representation since the young attorneys are guided 
by skilled practitioners in the more complex cases. 

Sincerely yours, 
GEORGE R. Harris, 
United States District Judge 


IT concur in the views expressed herein by Judge Harris. 


Epwarp P. Murpny, 
United States District Judge 


Judge Marues. I should say also probably at this time I do not 
purport to appear, of course, for the 10 judges of my own court, much 
less for the judges of the northern district of California. This is not 
a matter for court action, as I view it, but I come here merely in an 
attempt to furnish the committee information such as is available from 
our part of the « ‘ountry. 

I have here also a copy of the Los Angeles Bar Bulletin of July 1951 

- pages 409 to 411 of which appeared a copy of a resolution adopted 
by that organization endorsing H. R. 3978, which is said to have been 
introduced by Mr. Celler on May 4, 1951, probably an antecedent bill 
involving gener: ally the same machinery that is involved in H. R. 398. 
Along with this resolution is a transmittal letter from the president 
of the association which gives some statistics for 1948, 1949, and 1950, 
in which the committee may be interested. 

In 1948 the members of the committee were appointed and appeared 
for 269 defendants, of whom 130 entered pleas of guilty and nolo 
contendere. There were 12 dismissals obtained. There were 20 trials, 
resulting in 10 verdicts of not guilty, a 50-percent score for the volun- 
tary defenders. 

In 1949 the number of cases or number of defendants as to whom 
appointments were made was 116. Pleas of guilty or nolo contendere 
were 108. Dismissals obtained were 10. Number of trials 14. Not 
guilty verdicts in 8 of the 14. 

In 1950 the number of cases was 237. Pleas of guilty and nolo con- 
tendere in 217. Dismissals were obtained in seven. The number of 
trials was 13, resulting in 5 verdicts of not guilty. if it please the 
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committee, I will offer this resolution of the Los Angeles Bar Associa- 
tion and the accompanying letter in evidence as part of the record. 
Mr. Met SULLOCH. It will be received, 
(The resolution and transmittal letter referred to above follow :) 


PUBLIC DEFENDER Proposed For UNITED STATES COURTS 


In response to recommendations of the Federal courts criminal indigent 
defense committee of the Los ngeles Bar Association, the board of trustees 
adopted, on May &, 1951, a ition favoring the establishment of a public 
defender system in the courts of the United States Copies of the resolution 
were transmitted to each Senator and Representative from California. <A bill 

H. R. 3978) empowering each United States district court to appoint a public 
defender and a stants was introduced in Congress by Mr. Celler on May 4, 1951. 
The bill itself has not been the subject of official action by the board of trustees 
or the committee. The board’s resolution and the transmittal letters to the 
California Senators and Representatives are quoted below 











RESOLUTION OF BOARD OF TRUSTEES 


Whereas the right of persons accused of crime to appear and be represented 
by counse Ss an integral part of due process of law guaranteed by the Bill of 


Rights; and 
Whereas many persons accused of crimes within the jurisdictions of the 
courts of the United States are without sufficient means or resources to employ 
unsel to represent them and as a result obtain such representation only through 
counsel appointed by the court who act without compensation ; and 
“Whereas the cost of providing such unfortunate persons with the representa 
tion guaranteed them by our Constitution should properly be a cost of the 
administration of justice rather than of the individual lawyer or lawyers ap 
pointed to represent them ; and 
Whereas the problem of providing adequate and competent representation 
or persons without sufficient means to employ counsel has been successfully 
olved in many large cities and States by the establishment of a public defender 
system: Now, therefore, be it 
Resolved, That it is the sense of the board of trustees of the Los Angeles Bar 
Association that a public defender system providing indigent persons accused of 
Cl es in the courts of the United States with adequate legal representation at 
public expense, be established in such of the judicial districts of the United 
States as have a large number of such indigents requiring such legal representa- 


tior nd be it further 

Resolved, That a copy of this resolution be transmitted to each United States 
Senator and Representative fr the State of California with the request that 
1} 


hey procure the introduction, and actively support the enactment, of legislation 
in the present Congress which will authorize and provide for the establishment 


of such a system in the courts of the United States 


At the direction of the board of trustees of the Los Angeles Bar Association 
I am enclosing a copy of a resolution adopted by the board with respect to the 
establishment in the United States courts of a public defender system. This 
resolution reaffirms a similar resolution adopted by our board on February 
11, 1949 

lo give you some idea of the need for such a system in the southern district 
of California, the following information may be of interest to vou. Several 
vears ago at the request of the United States judges in that district, the Los 
Angeles Bar Association appointed a Federal courts criminal indigent defense 
committee This committee insures the attendance at all criminal calendars of 
the United States district court of a number of competent attorneys who are 
willing to undertake, without compensation, the defense of persons accused of 
crime and who are without the means with which to employ counsel. The 
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extent of the work performed by that committee is indicated by the following 
statistics for the years 1948, 1949, and 1950 


18 ) ) 
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“In addition, members of the committee have appeared on behalf of indigent 
defendants on many occasions in connection with modification of sentences, 
removal proceedings, and proposed institutions of habeas corpus proceedings 
The agsregate time consumed by these various appearances, including trial 
times, comes to several hundred hours per year. 

“The Los Angeles Bar Association is, of course, happy to be able to supply 
this public service and will continue to do so as long us the need for that service 
exists It is our position, however, as expressed in the resolution which we 
have adopted, that in those districts where the volume of this kind of work 
justifies it, the representation of indigent defendants should be furnished by the 
Government through some form of public defender system 

We commend this matter to your attention and request your active support 
of a program which will bring about the enactment of the necessary enabling 
legislation 

‘Very truly yours, 
HERMAN F. SELVIN, 
‘President, Los Angeles Bar Association.’ 


Mr. McCutiocn. Do I understand these statistics apply only to 
the Federal court ? 

Judge Marnues. Yes. The Los Angeles Bar Association a num 
ber ot years ago appointed a special committee « illed the Federal 
indigent criminal defense committee, and that committee has been 
functioning, serving our courts, the mechanics of it somewhat as 
follows. Our arrangements are that arraignments occur on Monday 
and the committee has a panel of two young men, one senior lawyer, 
who appear in court as a rule every Monday morning for the ar 
raignments, and they are appointed at that time. They appear for 
arraignment. ‘They may appear the following day for a plea or the 
plea may be taken that day. If itisa guilty plea, then the matter 
is usually referred to the probation officer for investigation and re 
port, and that attorney must come back on the day ot sentence to 
appear W ith his client for the si nteneing. 

L have here, to bring that matter up to date, a Febru ry 1954 pub 
lication of the Los Angeles Bar Association. It is a little pamphlet 
entitled, OV hat Is It ? What Does it Do? Why Should | Join?” 

On pages z and 3 there appears this statement as to the defense 
of indigents: 

The association maintains a panel of 245 attorneys who have volunteered to 
appear in the Federal court to represent indigent defendants in crin al cases 
An experienced practitioner is assigned to each case along with a member of the 
unior barristers If after the appointment is made it is ascertained that a 
defendant is not an indigent, the facts are reported to the court with a motion 
that the appointment be vacated. The extent of the work performed 
panel is indicated by the following statistics which represent average yt 
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re year. 
If it please the committee. I will offer this as a part of the record, 
e part of the pamphlet to which I have just referred. 
Mr. McCutnocn. It will be received. 
he statement referred to follows:) 


Number of cases in which appointments were made 201 
Pleas of guilt 146 
Ple ol ) nt ret t 
P Ss ¢ not gui 32 
lis S ol ned i u 14 
Nu er ria 1s 
Verdicts of not y in cases tried 0 
Verdi Ss of g it in ¢ es tried 13 
Trials pending 3 
Number of irt appearances required exclusive of trials 317 
Nun irs devoted ex e of als SUG 
Trials 21 
robationary sentences 13 

Judge Marues. I asked the clerk of our court to give me some 


statistics which I intended to combine with the statistics of the bar 
association to give you a comparative table of the past 3 years of the 
number of ind gents aceu 1 with the total number of defendants 
disposed of in our court 

In 1951 the total defendants disposed of amounted to 718. Total 
defendants with appointed counsel for a 9-month period that year— 
for some reasol . the chairman of the committee made his report early 
and did not include the last 3 months—201. Percentage of indigent 
defendants, 28 percent. 

In L95Y the total number of defendants disposed of was 594. To 
tal number of defendants with appointed counsel was 260. The per 
centage ot indigent defendants was 44 percent of all. 

In 1953, 838 defendants were disposed of. The total defendants 
with appointed counsel were 490. Percentage of indigents of the to 
tal defendants was 58 percent. 

I have a letter here from the executive secretary of the Los An- 
geles Bar Assot jation dated February 10, 1954, In which he brings 
some of these statistics up to date, and if the committee please, I will 
offer that as a part of the record. 

Mr. McCutuocn. The letter will be received. 

("J he letter referred to follows :) 

Los ANGELES Bar ASSOCIATION, 
Los Angeles, Calif., February 10, 1954. 
Hon. WILLIAM C. MATHES, 
Judge, United States District Court, Los Angeles, Calif. 

Dear JUDGE MATHES: In response to your request for information concerning 
the activities of our Federal courts criminal indigent defense committee we 
are transmitting to you herewith the following: 

(1) A copy of a report rendered by the chairman of the committee under 
date of February 11, 1952, covering the period of time from March 1, 1951, to De- 
cember 31, 1951, or 9 months 

(2) Fifty copies of a pamphlet published by the association, on pages 2 and 
3 of which you will find a statement covering the work of the committee. 

We have always tried to be conservative in issuing statistics and have, there- 
fore, used the figures in the February 11 report as those of “an average year,” 
although as a matter of fact, they cover only a 9-month period 

David S. Smith has been chairman of our committee for the last 2 years. In 
his report to the board of trustees under date of March 25, 1953, he states that 


te 
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appointments were made in 260 cases, 190 pleas were entered, and the balance 
were disposed of by motions to quash, dismiss, and so forth; that 460 appearances 
were required, taking 1,510 hours. 

Mr. Smith has just rendered his report for the association year beginning April 
1, 1953. That report contains the following statement: 

“Conservatively calculated, statistics disclose that approximately 175 men 
gave their time to serve in this work during the fiscal year. The following 
statistics are approximately correct, as explained in prior comment herein deal- 
ing with projection of available figures. Appointments were made to 490 cases 
as compared to last year’s 260; 308 guilty pleas were entered as compared to 
190 last year. The balance of the cases were disposed of by motions to quash, 
dismiss, pleas of nolo contendere and not guilty, trials. ete. 56 dismissals were 
obtained as well as a number of not guilty verdicts. Seventy trials were held, 
for which 1 day must be assessed as a minimum for each, making trial time not 
less than 70 days and, no doubt, in excess of that figurs Last vear 44 days were 
devoted to trial work. Of the 490 appointments, not less than 875 appearances 
were required. This is to be compared to last vear’s total of 460 appearances. 
I believe the comparison should be more favorably looked at than the statistics 
indicate; this I state because probably not less than two appearances are re- 
quired on each appointment. No doubt the majority of guilty pleas were fol- 
lowed by a separate appearance for disposition. Several appointments required 
as high as 15 appearances. However, using 2 appearances for each appoint- 
ment, it would appear that 980 appearances as a minimum were required. More 
than an hour is required fer each appearance if one is to consider traveling time 
and waiting time in courtrooms. However, using 2 hours for each appearance as 
a minimum it would appear that the men have probably spent 1,960 hours on 
this work as compared to 1,510 hours for last year. I believe a 2-hour minimum 
is too low. However, I have used same in this report; my opinion is based upon 
the fact that some reports of a single man indicated the following amount of 
time spent: 100 hours, 50 hours, 3 days, 2 days, 30 hours, 35 hours, 18 hours, ete. 
If more than 2 hours is to be allocated to each appearance, then the time devoted 
would be proportionately increased. For all practical purposes any court ap- 
pearance takes away from possible office appointments at least 2 hours.’ 

As you know, our board of trustees has year after year requested Congress t 
pass a bill creating the office of Federal public defender or a bill that will pro- 
vide in some adequate measure counsel for indigent defendants in the Federal 
courts. Anything you can do in furthering the proposed legislation will be 
deeply and genuinely appreciated by every one concerned. 

Respectfully submitted. 

J. Louis ELKINS, 
Precutive Secretary 

Judge Maruers. As you have been told, in Los Angeles County and 
Los Angeles City we have a public defender. The county’s public 
defender is, I believe, the oldest in the United States. The charter 
was amended way back in 1911, I believe, to provide during the days 
of Hiram Johnson, when he was Governor of the State, for a publie 
defender, and I think that within 2 years after that a public defender 
was provided, and the office has been continuously in operation since 
that time. 

Section 27706 of the Government Code of California provides for 
the duties of the public defender, and if the committee please, I have 
a copy of that section and I will offer it in evidence as part of the 
record to show what the duties are there. 

Mr. McCutxocnu. It will be received. 

(The section referred to follows :) 

Srecrion 27706. Duties. The public defender shall perform the following duties: 

(a) Upon request of the defendant or upon order of the court, he shall defend, 
without expense to the defendant, any person who is not financially able to 
employ counsel and who is charged with the commission of any contempt or 
offense triable in the superior court at all stages of the proceedings, including 
the preliminary examination. The public defender shall, upon request, give 
counsel and advice to such person about any charge against him upon which 
the public defender is conducting the defense, an shall prosecute all appeals 
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higher court or courts of any pers« has been convicted, where, in 
his opinion, the appeal will or might reasonably be expected to result in the 
reversal or modification of the judgment of conviction 






bh) Upon request, he shall prosecute actions for the collection of wages and 
ther demands of any person who is not financially able to employ counsel, where 
e- 


the sun nvolved does not exceed $100, and where, in the judgment of the public 


lefender, the claim urged is vali enforceable in the courts 
Upon request, he shall defend any person ho is not financially able to 
é ploy counst n anv cir litigation in which, in the judgment of the public 
ender, the person is being persecute or unjustly harassed 
1) Upor rder of the « 0 he shall represent any person who is not 
fir cially able to employ counst n proceedings under chapter 4 of part 1 ° 
f division 6 of the Welfare ar Institutions Code (Amended by Stats. first 
ex. sess, 1952, ch. 24, sec. 15 Sexual psychopathic proceedings. ) 
J ds e MaATHES The present nublic defei der, Mr. Ellery E. Cuff, 


1 career mat nt it office and has been there a number of years. ° 


Hi i very ible person He thinks there is no other system like the 

ublie defender svstem. JT talked to him before coming here and he 
nave COny of an address ent tled “The Public Defender and His 
Function in the Administration of Justice.” by Mr. Ellery E. Cuff, 


wave me ome material that might ben formative n the record here. I 


public defende1 of Los \ cele ('o LV. Calit.. which, if the com 
mittee please, I will offer as a part of the record. 

Mr. McCcuniocn. It will be received. 

The address referred to is on file with the committee. ) 

Judge Marues. I have a copy of his annual report to the Board of 
pervisors of Los Angeles County covering the period of July 1, 
95. to June 30. 1953. If the committee would wish it. I would offer 

is a part of the record 
Mr. McCuntiocn. It will be received. 


] eannual report refe} red to, witn statistical info} mation omitted, 








J jc. 19 
Y I I ) 
Kor better understandir of tl report, it is believed a very brief outline 
duties ; l limitations of nub! efender shou be included, as well 
elating to the g f the office - 
I charter, undet hich f office of publ defender was created, 
de hat upon request v the defendant « pon <« er of the court, the 
ender shall defen thout ense to them, all persons who are not 
able to employ counse¢ 1 who are charged, in the superior court, 
sion of al emi misdemeanor, felony yw other offense. ¥ 
S t ve « nd advice to such persons, in and about 
ny charge against them upon wl he is conducting the defense, and he shall 
rosecute all appeals to a higher court or courts, of any person who has been 
upon any such charge, where n his opinion uch appeal will, or 
! ( nablyv be expected to result in a reve or modification of the judg- 
tiol 
| } 0, upon requ ! i ie collection of wages and 
Is of persons wv finan able to employ counsel, in 
‘ h the sum in 1 exceed and in which, in the judg- 
ne? f the public defender, the claims urged are valid and enforceable in the 
! er also pr des each county or township officer, board, or com- 


and perform the duties now or hereafter pre- 


e 

hed general law, and by this charter, as to such officer, board, or commis- 
In 1943 the State enacted a law creating a “procedure for restoration of rights 
d app tion for pardon,” after a convicted person had served his term of im 
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prisonment. This is commonly referred to as the Rehabilitation Act, and 
prescribes in detail the conditions and circumstances to be followed by those 
desiring to avail themselves of the benefits. The act also provides that the 
applicant, if he has no counsel, shall be represented by the public defendet 

While the procedure set forth in the codes is comparatively simple, experience 
has taught us each step must be set up and covered with the strictest accuracy, 
even to the minutest detail, in order to achieve the result desired. Undoubtedly 
there abided in the minds of those who must ultimately act in these matters the 
thought (or perhaps fear) that many frauds would be attempted by unworthy 
applicants, and therefore extreme caution must be practiced. 

In 1949 the State legislature amended the government code in defining the 
duties of the public defender by requiring the public defender to represent per 
sons having no attorney or the financial means of employing one, who are charged 

ith the commission of any contempt or offense triable in the superior court at all 

iges of the proceedings, including the preliminary examination 

rhis latter amendment necessitated a slight increase in personnel to handle the 






additional duties imposed on the office. However, the effect of this would seem 
to have accomplished beneficial results. Excluding the areas embraced in the 
ies of Los Angeles and Long Beach, there is a substantial increase in the d 


position of Cases in the municipal or justice courts in cases where felony com 
plaints were filed Stating it another way, where such complaints were filed we 
find a larger percentage are disposed of in the lower courts by dismissal, or 
pleas to some crime commensurate with the facts of the case, thereby reducing the 
number of defendants who otherwise would have been held to answer. Every 
time we can avoid putting the machinery of the superior court in motion, it rep 
resents a substantial saving to the county. 

By having an attorney trained in criminal law appear at the preliminary hear 
ing, proper cross-examination or evidence produced by the defense often brings 
to light that the crime charged was not committed at all or that the facts, if 


showing a crime was committed, do not amount to a felony Not only that, but 
there are numerous instances where the accused is held to answer and the four 
dation is laid paving the way for an early disposition of the case when ar 
rives in the superior court (This is partially reflected by the number of ster 


ealendar dispositions. ) 
At the extra session of the legislature in 1952 the sexual psychopath laws were 
amended to the extent that if an alleged sex psychopath appearing at his hearing 


has no attorney, the judge may appoint an attorney for him, or the judge may 


order the public defender to represent him at the hearing, if he determines that 
the person is not financially able to employ counsel.’ 
The office for the year embraced the public defender hieft deputy, and 17 


deputy publie defenders. 

Che attorneys are required to devote all of their time to the duties of the office 
and are not permitted any outside private practice 
The office has an investigation staff of 4—1 lieutenant and 3 investigators. The 


clerical staff consists of 1 secretary, 1 intermediate secretary, 3 legal secretaric 
1 intermediate stenographer, and 1 stenographer 

The main office of the public defender is located in the Hall of Records in the 
Civic Center of Los Angeles. Several years ago a branch office was opened to 
serve the departments of the superior court in Long Beacl The I ry B h 
office is staffed with a deputy public defender and a legal secretar) - 


nal departments of the superior court functioning in Pasadena, Pomona, and 


Santa Monica are served by deputies working out of the main off 


A word should be added relating to the functions of the office on the civil side 
This is the less spectacular phase of the work, but nonetheless it is import 
hoth from the viewpoint as to the rights of the individual involved and indirectly 
as it affects county government expenditures The greater portion of accepted 
cases involve the release of wages from attachment. Releasing the wages which 


may be wrongfully attached, of the head of a family otherwise destitute f 
course helps the family and frequently keeps them from being forced to apply 
for assistance at the county charities department or some other charitable in 
stitution, but mostly county When they are driven to such action it involves 
considerab expense to the county It is bad for the individual to be on char 
in more ways than one. It is bad for the county when an individual is a charge 
thereof 

The office exercises extreme care that none but those properly eligible 
assistance are accepted. The number of such cases is reflected elsewhere in this 
report Even with good times and plenty of employment there are those 


for leg il 
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nfortunates, the unwise and those who at the time indebtedness was incurred 
vere all right but subsequent reverses of one sort or another, death to some 
member of the family, illness, injuries, and the like, have altered their ability 
to carry their full measure of financial commitments, who find themselves de- 


fendants in lawsuits And. of course, there are the improvident who buy 
beyond their means. These are exploited and imposed upon by overzealous 
vendors wl ret them to sign itracts calling for payments far beyond 


are the unwary who sign contracts to get out of one bad situation only to learn 
their consternation that they are in deeper financial mires than before. No 
mall number are victims of the most palpable frauds Any or all of these 
us! lv have families dependent entirely upon their weekly earnings. These are 
the type of cases handled by the office, either by way of taking some immediate 
action to ameliorate their ondit n or giving the! appropriate advice as sound 
udgment ma dictate. 

The work of the investigation staff is confined almost exclusively to the 


their abilities to pay, but not at all understood by the individual. And many 





rin 11 jurisdiction of the office The investigators’ duties are comparable 
» those « nvestigators in any private law office or the district attorney’s of- 
fice—locating witnesses and making field investigations of cases asigned to 
the by trial deputies in the department The policy of the office is to 
investigate thoroughly and ascertain the true facts, regardless of whether it 
proves favorable or unfavorable to the accused This phase of the work of 


the office has resulted in substantial economies which are reflected and measured 
by the number of dismissals noted, in many of which unimpeachable evidence 
is discovered showing the complete innocence of the defendants although at 
irst the evidence appeared strong against them. On the other hand, the facts 
brought to light by the same type of investigation has been instrumental in 


bringing about a substantial number of pleas of guilty in proper cases 





By such careful investigation the chance of miscarriage of justice is reduced 
to a minimum, equitable dispositions of many cases are summarily adjusted 
which otherwise would have had to be tried, and in almost every trial in which 


the as been an investigation the duration of the trial is shortened by reason 
f i} fact that the trial deputy is fully advised as to the evidence to be presented 
d ible to present it expeditiously While substantial savings are effected 

trial costs, great care is exercised that the rights of an accused person 


are in no manner sacrificed. 


Judge Matnes. Mr. Cuff also gave me a bibliography of references 
to writings both for mal WalHst the public defender system, and T 
hy) wht +1 anal ae Py thi , : a : , 

Drought that with me. I will offer that. 11 the committee please, as 
part of the record. 


Mr. McCvutuocn. Micht I quire whether any of 


/ 


this material is 
repetitious and cumulative 
Judge Marnes. I do not believe any of it is repetitious 
Mr. McCutxocn. It will be received, if it is not cumulative. 


Phi bib] ography referred to follow oe 
R } s To W INGS FOR A AGAINST PUBLIc DEFENDER Syst! 
Burr Frederi T Between the Indigent and the Hangman’s Noose: the 


Pub! Defender. Civic Affairs 7: 3-4, January 1940 
Freeman, Donald: The Public Defender Systen Michigan State Bar, Journal 


27: 13-18, April 1948 Reprint: American Judicature Society, Journal 82: 
74-78. October 1948 
ldman, Mayer C 
Economies Effected by Public Defender Plan American Judicature 
Societ Journal 23: 63-64, August 1939 
Public Defenders for the Poor in Criminal Cases. Virginia Law Review 
6: 275-S3, January 1940 
Public Defenders in Criminal Case New Jersey Law Journal 62: 253-54, 
Ju > 1929 


Same title: Annals of the American Academy 205: 16-23 September 1989. 
Harrington. Cornelius 


J Progress of Criminal Justice in Chicago. Journal of 

Criminal Law and Criminology 29: 785-98, March-April 1939 

Holtzoff, Alexand Public Defenders and the Criminal Law Catholie Chari- 
ties Review 23: 240-42, Octolh« 1939 


er: 





- 
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Jacobs, Nathaniel: Public Defender—the Cry for a Democracy of Justice. 
Fortnightly Law Journal 15: 88-90, October 15, 1945. 

Johnson, J. B.: You Get Just What You Pay For. Kentucky State Bar Journal 
12: 64-73, March 1948. 

Lumbard, J. Edward, Jr.: 

For Equal Justice—A Public Defender, New York Times Magazine, 
November 2, 1947: 17. 

Proposal to Change the Public Defender System Connecticut Bar Journal 
20: 167-69, April 1946. 

Schweinburg, Eric F.: State Defense—What State Defense in Criminal Pro- 
cedure Presupposes. University of Chicago Law Review 11: 444-48, June 
1944. 

Stewart, William §S 

The Public Defender System Is Unsound in Principal. Journal of the 
American Judicature Society $2: 115-118, December 1948 

Some of the Defects of the Public Defender System. Michigan State Bar 
Journal 27 : 19-26, April 1948. 

Judge Matues. I know in Mr. Cuff’s address in the defense of the 
defender system he used some of the quotations which I have heard 
here, particularly the quotation from Chief Justice Taft. I believe he 
quotes Attorney General Brownell. 

Mr. Rocers. Wasn't the last item a list of articles or books pro and 
con on public defenders ’ 

Judge Matures. 1am so informed. Most of it. I must admit I have 
never read, but it appears to be—and I thought it would be material 
that would be difficult to find unless it was assembled by some such 
person. 

Mr. RoGers. In other words, if you wanted to be studious and read 
it all, you make it available. 

Judge Marnes. It is there for reference. 

Mr. Jones. The judge hasn’t read it, but we better read it. 

Judges Marues. I did not include in the bibliography the latest 
article I have seen on the subject which appears in the Journal of the 
State Bar of California for November and December of 1953. It is 
an article entitled “The Problem of Legal Aid in Criminal Cases in the 
Federal Courts” by the Honorable Henry P. Chandler. Director, Ad- 
ministrative Office of the United States Courts. It is a brief article. 
It contains the history, more or less, of this legislat ion. It covers part 


of six pages. Instead of my saying something- 
Mr. Mct "ULLOCH, I think we should receive that he eause Mr. Chand- 
ler has not yet testified. 
Judge MATHES. L would be willing to adopt that as my testimony. 
I will offer that as part of the record. 
Mr. McCurxocn. It will be received. 
The article referred to follows:) 


THE PROBLEM OF LEGAL AID IN CRIMINAL CASES IN THE FEDERAL CouURTS 


By Hon. Henry P. Chandler, Director, Administrative office of the United States 
Courts, Washington, D.C. 


The principle that a person accused of crime has a right to be represented by 
counsel is imbedded in the fundamental law of the United States The xth 
amendment of the Federal Constitution provides that “in all criminal prosecu- 
tions, the accused shall enjoy the right * * * to have the assistance of counsel 
for his defense.” In the leading case of Johnson v. Zerbst,” the Supreme Court 
held that the grant to an accused of the right to counsel was necessary to the 
jurisdiction of the court to try him and that without it any judgment rendered 
against him was void. I quote a few sentences from the opinion by Mr. Justice 


Black: 
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“We approve in principle the appointment of a public defender where the 


amount of Criminal business of a district court justifies the appointment lr 
other districts the district judge before whom a criminal case is pending should 
appoint counsel for indigent defendants unless such assistance is declined by 
the defendant In exceptional cases involving a great amount of time and 


effort on the part of counsel so assigned, suitable provision should be made for 
compensation for such service, to be fixed by the court and to be a charge against 
the United States.” * 

Chis recommendation was renewed each succeeding year until 1941. In that 
ear the Conference noted the failure to enact legislation in accordance with 
its recommendation and recommended as an alternative that within maximum 
limitations of the amounts of compensation to be fixed by the courts, provision 
be made for the payment of compensation to counsel appointed in individual 
cases. 

Not long afterward the committee on legal-aid work of the American Bar As 
sociation, of which Mr. Harrison Tweed, the eminent president of the National 
Legal Aid Association, was then the chairman, sponsored a bill to provide for 
public defenders in the Federal courts In view of this the Judicial Conference 

1942 returned to its earlier recommendation of a public-defender system and 
withdrew its recommendation for the payment of compensation to attorneys 
appointed in particular cases.” In 1948 the Judicial Conference took the action 
from which after a number of years sprang the legislation which is now recom 
mended for dealing with this problem. It appointed a committee on the subject 
consisting of Circuit Judge Augustus N. Hand, of New York, recently retired, 
as chairman, Circuit Judge Otto Kerner, of Illinois, now deceased, and District 
Judges Guy K. Bard, of Pennsylvania, resigned in 1952, now deceased, and Eu 
rene Rice, of Oklahoma 

In a report presented in 1944 the committee recommended that each Federal 
district court be authorized in its discretion to appoint a public defender at a 
salary to be fixed by the Judicial Conference of the United States, and that he 
should have such assistants and provision for expenses as the work might re 
quire. The committee expressed the opinion that in metropolitan districts “The 
situation could be met satisfactorily only by the appointment of salaried public 
defenders who would make of their positions a vocation, prepare systematically 
and thoroughly the cases assigned to them, and by frequent practice become in- 
creasingly Competent in their work.” 

Recognizing, however, that the judges of many district courts had expressed 
a strong preference for the system of assignment of counsel in individual cases, 
the committee recommended that provision be made for that alternative practice 
it the option of the district court with provision for the payment of compensa 
tion to counsel appointed, on a per diem basis within fixed limits for prepara 
tion and trail. From the latter provision the committee recommended that 
district courts of districts containing cities of more than 500,000 population be 
excepted, because in the language of the report, “There is a very strong pre 
ponderance of informed judgment that in such areas, the public-defender sys- 
tem is the only way of providing adequately in the long run for the defense of 
poor persons accused of crime.” 

After the report had been circulated among the circuit judges and district 
judges in accordance with the plan of the Judicial Conference for recommenda 
tions affecting the district courts, the Judicial Conference in 1945 approved with 
some minor amendments the bill submitted. In 1948 upon a supplemental report 
of the committee, the Judicial Conference recommended adding to the bill a pro 

ision that an attorney representing a poor defendant in the trial court, either 
the public defender or counsel appointed in the particular case, should be com 
pensated for services rendered in an appeal of the case, if either the district 
court or the court having jurisdiction of the appeal considered that there was 
reasonable ground for appeal and so directed Notwithstanding the view of the 
ommittee that in populous districts the public-defender system was much pre 
ferable to the appointment of counsel in individual cases, able judges of a num- 
ber of such districts considered that in their courts the problem could best be 
handled by the latter method. Taking cognizance of this sentiment the Judi 
cial Conference in 1948 added a provision to the bill previously recommended, 
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that in districts containing cities of over 500,000 inhabitants, the representation 
of poor persons in criminal proceedings might be by counsel appointed and 
compensated in the individual cases where the district court so recommended and 
the judicial council, consisting of the judges of the court of appeals for the 
circuit, approved.” 

In each of the recent Congresses | s conforming with the recommendations 
of the Judicial Conference have been introduced, and there are two bills of that 
veneral nature pending in the House of Representatives of the present Congress.” 
Both of these bills provide for the compensation and reimbursement of ex 
penses of counsel »ppointed by the court to represent poor defendants in crimi 
nal cases in one of two ways: (1) Either by the appointment of a public de 
fender upon a salary, or (2) by payment to counsel appointed by the courts in 
particular cases. Both provide that whenever it appears to the satisfaction of 
the court in which there is public defender that any person charged with a 
felony or misdemeanor is unable to employ counsel, the court shall assign the 
public defender to act as counsel for him, except that if there are indigent ce 
fendants with such conflicting interests that they cannot all be properly repre 
sented by the same counsel, the court may appoint counsel distinct from the 
public defender to act for them and provide for their compensation and reim 
bursement of expenses. Both bills provide that each public defender and 
assistant public defender shall be paid a salary based upon the service to be 
performed, in no case to exceed $10,000 per annum, to be fixed by the Judicial 
Conference of the United States, and that provision shall be made for reimburse 
ment of expenses necessarily incurred 

Each bill provides for an alternative plan of compensating counsel appointed 
by the district courts in individual cases. Under each bill the compensation 
would be determined by the trial court upon a per diem basis, within a maximum 
of $35 a day under H. R. 398 and $40 a day under H. R. 2091, for time necessarily 
expended in the preparation and trial of the case. Each bill limits the aggregate 
amount which may be expended for compensation and reimbursement of expenses 
of counsel appointed in individual cases in any district to $5,000 in any fiscal 
year. One bill, H. R. 398, requires the approval of the judicial council of the 


cil t for the adoption by a district court of the plan of compensating counsel 
appointed in individual cases in all districts having a city of more than 500,000 
population, and the other bill carries this requirement down to districts having 


ties of more than 300,000 population 

It is apparent that both bills are in the pattern recommended by the Judicial 
Conference and that the differences between them are relatively minor. Under 
each as a practical matter discretion is given to the district court of each district 
to determine whether it will adopt the plan of a public defender or the plan of 
compensating counsel in individual cases, because it may almost be assumed that 
anv well considered choice between these courses by a district court would be 
approved by the judicial council of the circuit 

As far as I have observed, most or all of the district courts, if legislation of 
the nature indicated should be passed, would presently be inclined to choose the 
method of compensating counsel appointed in individual cases rather than to 
appoint a public defender Most students of the problem look with disfavor on 
the method of appointing counsel in individual cases in courts where the number 
of poor defendants requiring the assistance of counsel is large. In the Federal 
judicial system that course is, however, advocated for their courts by judges who 
are most conscientious and who could be expected to exercise the power with 
great care. With sentiment as it is, it seems unlikely that a bill for the repre- 
sentation of poor persons accused of crime which did not contain such a provision 
would be acceptable to the district courts. If, however, the proposed law was 
passed, the way would be open to any district court which saw fit, to appoint 
a public defender, and if that plan in operation proved its merit, other Federal 
courts might follow the example 

In previous Congresses and in the first session of the present Congress no 
headway has been made toward legislation in this matter. But in recent months 
there have been manifestations of interest in various quarters that lead to 
hope for action in the coming session of the Congress. The judicial conferences 
of a number of the circuits have urged vigorously that something be done to 
improve the present situation. Following a discussion at the judicial conference 
of the fourth circuit at which he was present, the Attorney General of the 


United States, Hon. Herbert Brownell, Jr., has had a study of the problem made 


®Pp. 28-29 of the September 1948 report of the Conf 
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and has put the strong support of his Department behind the pending bills. 
Speaking before the annual meeting of the Judicial Conference of the United 
States held in September, Mr. Brownell said: 

“It is, indeed, an anomaly that the Federal courts operating under the strong 
and strict guaranty of counsel for all defendants in criminal cases under the 
sixth amendment, have had to limp along with nothing comparable to the public 
defender in indigent cases, particlarly in the populous districts.” 

He went on to comment on the pending bills that: 

“Thus, under either bill the way would be open to make use of the best that 
can be derived from both the public defender and assigned counsel systems.” ” 

Speaking similarly before the National Legal Aid Association at its annual 
meeting held at the end of October he said that the bills “have the endorsement 
of the Department of Justice and the Judicial Conference of the United States.’ 

At the same meeting Hon. Earl Warren, Chief Justice of the United States, 
from his observation of the public-defender system in large cities of California, 
strongly expressed his approval of that system in a letter as follows: 

“The public defender system in California has grown extensively since those 
days, and I am hopeful it will continue to grow there and throughout the 
Nation. It has been my experience that wherever the manner of selection and 
tenure have been sound, and where care has been taken in selecting personnel, 
the public defender’s office has been a beneficent governmental agency in all 
respects consistent with an orderly and respected administration of criminal 
justice.” 

At the same meeting the National Legal Aid Association upon the recom- 
mendation of a defender committee adopted the following resolution : 

“Resolved, That the Conference approves in principle bills H. R. 398 and 
H. R. 2091 and urges the passage of this legislation. It recommends, however, 
that with respect to the provision authorizing appeals, a public defender should 
be vested with the power to take an appeal in any case in which he believes 
the ends of justice require it. It also questions the advisability of appointment 
of the public defender by the court before whom he will appear and may offer 
recommendations to the Congress on this aspect of the legislation.” 

It is apparent that while the association would like to see the recommended 
changes made in the bills it endorses the major part of the bills and the legisla 
tion is now supported (in the chronological order of action taken) by the Judicial 
Conference of the United States and the concurring action of the judicial con 
ferences of a number of the circuits, by the Attorney General of the United 
States and the Department of Justice, and by the National Legal Aid Associa 
tion 

Too long, action in this matter has been impeded by the difference in opinion 
hetween those who would try to solve the problem by public defenders and those 
who would do it solely by compensating counsel appointed in individual cases 
Kither of the pending bills would resolve the difference by allowing to each 
court concerned a choice between the two methods. It is to be hoped that with 
the strong support which has recently been given this will open the way for the 
legislation so long and so greatly needed, at the coming session of the Congress 


Judge Marurs. Anything I have to say would merely be repe- 
titious of what has been so well said before. If I can answer ques 
tions, I will be delighted to do so. 

Mr. Mraper. Judge Mathes, I understand Los Angeles is a place 
where the bar association legal aid activities and the public defender 
system operate side by side. 

Judge Marues. Yes. The public defender in the city and State 
courts and the bar association only in the Federal courts. 

Mr. Mraper. So your bar association has not operated and fur- 
nished services in the State courts ? 

Judge Maries. No, because that field has been preempted by the 
city public defender and the county public defender. 

Mr. MrapEr. And would that lead you to believe that if there 
were a public defender for the Federal court the activities of the 
bar association there would be displaced ¢ 
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Judge Marines. I should hope it would not. because I think—in 


California, and I suppose that is really a codification, we have a 
codification of the law as common-law obligations. Since 1872 our 
‘ourt has made it the legal duty of an attorney practicing in Cali- 
fornia never to reject for considerations personal to himself the 
iuse of defendants or of the oppressed. That is his legal duty im- 
posed by the statute. I suppose it is his professio! al duty even in 


the absence of statute. [It is too bad if we have to abandon entirely 
the opportunity of lawyers to perform that service in some degree. 
But as a practical matter, of course, we may be driven to it. One 
{ hy | Vi ould like about this proposed legislation he ‘re is that it 
wives us the op aioe to trv both methods. if you ple ase. 

My guess would be—and Judge Mu irphy told me his guess would 
be—that both the ii eatin and southern districts of California 
would start out with a system of compensating counsel a the 
option in this legislation. Judge Murphy feels—and I feel, and I 
should be surprised if there were any district judge in the country 
who would object to having this machinery available, this tool, 
you please, to aid him in his work in criminal cases. 

Some cases are a real hardship. If we had to operate under the 
$5,000 limitation here, we would probably be forced only to com- 
pensate counsel in exceptional cases or in cases that actually go to 
trial and leave counsel to continue to serve oTatlis where there are 
pleas of guilty. 

Mr. Meaper. I would like to make a brief statement, not for the 
purpose of indicating any conclusion I have come to, but only to 
elicit your comment. They have indigent cases in the medical pro- 
fession, the same as we have in the legal prof fession. I have always 
regarded it as the responsibility of the oad profession, a responsi- 
bility which, as you said, has been written into the code of Cali- 
fornia. to take care of needy al d helpless people, as a public service 
of the bar. We provide in this bill for furnishing counsel at public 
expense. It would strike me that that would indicate either that 
the bar associations are not meeting their responsibility or that we 
are encouraging a type of socialism. We propose to hire counsel for 
someone else, providing taxpayers’ funds for that purpose. At the 
ame time we are doing something to the relationship between at- 
forney and client where it isn’t a matter of free selection on the part 
of hoth 

I wanted to suggest that line of thought and encourage you to 
dissipate my fears if they are invalid. 

Mr. McCciiocn. Judge Mathes—before you comment on that—Mr. 
Meader, isn’t it a fact that medical, surgical services are furnished 
to indigent people in practically every, if not every, State of the Union 
at the cost of the public? 

Mr. “ ” r. I do not know whether that question is addressed to 
me, Mr. Chairman. I know that I have rendered legal services with- 
out aeicaandion and the public has not reimbursed me. I think 
that privately owned hospitals do not get full pay for such indigent 
cases as they handle. That is the only basis on which they are re- 
warded as charitable institutions. 

Judge Matues. ] suppose that it would be in line a that iden 
Ol deology that our courts and the northern district of California 
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where there are six judges would at least probably continue with the 
voluntary counsel system that we have now and we would only be 
able to compensate men In certain cases. 

If | ray be just briefly permitted to digress for nu moment, | had a 
murder case. I had the power of appointing counsel in the case. 
It went to the Supreme Court of the United States on a writ of certi 
orari, Which was applied for. It is rathet embarrassing, you know, 
oask a lawyer to take responsibility to defend a m in’s life where vou 
now he has to make a living, too, and not be able to pro\ de some 
hing for the overhead of doing it. 

It seems to me that this leoislation is ideal in that respect. It 
doesn't permite nough In the Way of compensation ona pet diem basis 
LO] anvone to charge that the lawyer is being ove rpaid, 

\t t| e same time, it does provide something to cover the out-of 
pocket expenses of performing the services which we find most pro 


fessional men want to perform. It is more than anything else prob 
1) n the large community where it is a question of mechanics, and 


I was olad to hear this suggestion that possibly under the pub he-de- 
fencde system the proy ision could be made for youn & law ve é. to volun 
eer to assist him in his work. 

Mir. Curtis. Mr. Chairman 4 

Mr. McCuttocu. Mr. Curtis. 

Mir. Curtis. This discussion brings up the same subject that we wer 
auiscu ne with the last Withess. | would like to ask the judge, should 

e assume that this bill preempts the field and will Wipe the slate 
pretty « lean of any previous system you have of appointing defenders / 
Is that right / 

Judge Maries. As I read it, it is not, Mr. Curtis. As I read it. it 
olives us the option either to follow rhe public aaa system or the 
other system. 


Mr. Curris. 1 think that is a very important point of the bill 


Doesn't it provide there in line 10 on p: and following with some 
nandatory language that would re ao peeve vour bar association 
from doing what they have beet doi na? 

Jud (re tae I Hist nderstood your question Yes, | agree that 


once we take what | miigne « ill the public defender route, then I think 
we cannot, as the bill is now drawn, We must take the road to the 
eft or the road to the rieht, or Whichever way vou wish to term it. 
We must either take the public defender system or what has been 
termed the assigned counsel system here, The suggested amendment 
1 refer to, as I understand it. would permit a combination of both by 
permitting voluntary counsel on an assigned basis to assist the public 
defender. ; 

[ may have misunderstood the amendment, but that was my under 
tanding of the purport of it. I merely heard it read. ; 

Mr. Roa RS, Judge, you made reference to the public defender stat 
utes of the State of California and the city of Los Angeles, which vou 
said had been in effect since 1911, 1912. someplace along there. ‘Do 
you know approximately how much time is devoted | rv the public de 
fender in the State courts! Have you any data on information / 

Judge Marnes. Yes, his report shows that in detail. The county 
public defender is a rather large office. 

Mr. Rogers. Is he appointed or elected 4 





44941 o4 T 












G4 INDIGENT DEFENDANTS IN FEDERAL CRIMINAL CASES 


Judge Marurs. He is appointed by the board of supervisors, the 


egislative body of the county. Heserves at their pl asure, as I under- 
stand it. He is paid a salary of $17,500 a vear. He has 18 deputies 
oflice ‘| he report vives the ex ict houre, 


Mr. Rogers. Does the fact that vou do have a public defender cause 
people to sav thev are indigent and mav cover up In order to get the 


ervices ofa p bhie dete ier ¢ 

Judge M rues. Thev have some trouble in that regard. Of course, 
I assume the State courts make inquiry. We do, as Mr. Pfeiffer said, 
ind if a man is in jail, unless he is charged with some offense calling 
fol oO Dall t Ll pre tty food vo he doesn’t have the money. If 


you think he does have the money when you start interrogating him on 
lve may say to him, “What is the 
ie clerk SaVS a thousand dollars. 

Che judge savs to the defendant. “Could vou make $250 bail,” and if 
his eves brighten up and |] ndicates he can, you may at least have 
e suspic ion that he has the ability to raise some money. But we 








ilwavs tell assigx ed cou se] i! a the public deft nder tells me he does 


that, | deputies do it, to invest wate very carefully with the defend- 
ant wheth I he 1s entitled to that « larity or that ald. 

Mr. McCuniocn. Well, this bill on its face would permit the dis- 
trict judge, as far as I take it, it savs that each district of the United 
states, ench district court Weary appoint a publie defender and, you 

ve, as vou have outlined, three divisions in the southern district of 
California. Would you eny on any difficulty that may arise between 


the judges as to who may be appointed public defender at a salary of 


Judge Marnes. I am not suggesting an amendment to this legista- 
hink either bill is admirably drawn for a good start on which 


to g ! expel ePTee 
If, for exan ple, sub ectiol )} ms ame led. t seems to me it should 
iv in any district or div on of a district—it seems to me the phrase 


“or GIVIsSION of La strict” hould be ; added. In our situation we might 
very well decide to have a public defender at San Diego where we 
have so many of those borderline cases of Mexicans who are almost 
00-percent indigent defendants, but to answer your question, Mr. 
Rogers, getting 10 judges to agree on anything is sometimes not very 
easy. But we have that same problem when we come to appoint 
anyone 

If I may digress a moment, I was rather amused at the problem sug- 
gested of having the public defender under the domination of the 
judge. Our public defender feels the same way. In the Federal 
system I do not suppose there is a district in which business would 
justify a full-time public defender where you would not have more 
than two judges and where there is that situation vou do not have 
any one judge, if you will, dominating the problem. 

Mr. Rogers. Of course, as this bill is drawn, it would authorize a 
public defender in each district and at the same time, if you have one 
district judge, there would be no question about it, that he would have 
the authority, duty, and responsibility of selecting that one public 
defender and, of course, my question is clirected to the fact, and I 
believe some previous witnesses also mentioned this, whether or not, 
if there was just the one judge and he had the right to select and dis- 
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charge, wouldn't there be a tendency hat the public defender would 
be at the mercy of the judge and if he didn’t perform as the judge 
thought he should. naturally, it would be his duty to discharge him ¢ 
If. on the other hand, he became a little too persistent and tried a case 
for 10 days when the judge thought he should have finished it in 2, 
there would be some question of whether or not he was doing his duty 
as to his client, whereas, if he were amply compensated by private 


empiovinent, he wouldn't have to worry about it, but as the public 


defender. he would no doubt have to give up the rest of his practice, 
as the Attorney General of the United States has made it a rule that 
the United States attorneys and their assistants are not to take outside 
practice, Therefore, the man’s livelihood isthat of the publie payroll. 
That situation exists. [am trving to analvze whether there would 
be that possibility. . . 
Judge Marues. Theoretically that would be true, as Judge Biggs 


pointed out this mornn vg 


wit] aly appointment made. It seemed to 
me that in any district where there is only a single judge. I cannot 
envision there being enough business to appoint a full-time public 
qaerender., 

Mr. Rogers. But, as this bill is drawn, he has the authority to do 
Chat, 

Judge Marnes. Yes, he would, he has the authority. If he ap 
ointed a man full-time, I do not know what he would do most of the 


time. There might be situations—that I do not know anything about. 
There is always that possibility where authority is vested. L think 


aistrict judges have more authority than men should have anvhow. 
But under ou system someone has to have it sometimes. 

Mr RoGeERs. Somebody has to have it. Do you think that. take is Al 
example hn your a trict mn Los \ngeles, suppose tl it we amended this 


oO that t » defense of the man could be had in each eparate ise 
and then as the bill is now drawn, we have a limitation that the judges 
innot pay over the fiseal year more thah ®).000 altowet he re: \} 
parel tly that wo wld’ be sufficient in the outhern district of ¢ 
fornia, if that was all you could pay for defenders over a fiscal ve 

that right 4 


Judge Marues. We would have to make it do, if I may presume to 


Je 


Mr. Rogers. Sure. 
Ju ive Matues. It seems to me and I am not suggesting any 


imendment to these bills, I think we would rather have the bills a 


ment, it seems to me that amount should be $10,000 instead of five, 


they are than to have any change made to them—if there is an amend 


rwecause the austrict that Wwahts to appo htoa public defe) der has the 
iuthority to encumber at least $10,000 and if vou leave the bill as it 


t ] + 


stands now, it Is possible for someone to Sa the legislat on favors the 
public defender’s situation, the public defender’s system, because only 
half as much is provided for the nonpublic defende system as pro 
vided for the defender system. 

Mr. Rogers. In the State of Colorado, for ex imple, it is left to the 
discretion of the district judge as to what fees should be allowed an 
ittorney appointed to represent an indigent defendant. Last vear, as 
‘ul example, in the city and County of Denver, they spent over $16,000, 
which nobody questioned. The only question is how much expense you 
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may get into under either system. That is what I am trying to en 
vision. If it applies to all the districts—and we have 85 in the United 
States—if we had a public defender in each instance, there is $850,000, 
If there are other assistants, which may be provided, you can readily 
see that it makes about a million dollars 28 off. 

Of course, a million is a small part of the billion, but nevertheless 


thie old Saving 1s that vou start at home nee try to cut down. This 
vould be about an Ilion “as | nvision it as drawn. 
Judge Marnes. I do not have any idea about the cost, Mr. Rogers, 


but I do not think you will find manv of the courts being too liberal. 

Mr. Rocers. Your thought would be that if we struck out the amount 

is to the limitation soak inv fi il vear. as we limited it here to 85.000, 

7 vlee has as miu h ] ter stin the protect on of the peoples’ money 
invbody else / 

Judge Marues. I suppose as a practical matter it would be neces 

sary to have a limitation o1 the appropriatiol \s an administrative 


matter f ere should be al allowance of a max agit for each district, 
otherwise one district may be using more than its s hi ire of t he appro- 
priatiol I think that it is very valuable to have a limitation for each 
district. In that way we may know what we rs to work with. 

Mr. McCunvocn. We thank vou very much, Judge. 

{ }) ScCuSSION off the record. ) 

Mr. McCuti.ocn. We will next hear from Mr. Emery A. Brownell, 
executive director, National Legal Aid Association, an author and a 
ma cE cedeadeacaal lerwise. 

Mr. Browneti. I wonder if I might defer to Mr. Avery of Chicago 
who has to eatch a plane? 

Mr. McCutiocn. That is quite all right. Mr. Avery, we will be glad 


to hear from you. 


STATEMENT OF WILLIAM H. AVERY, JR., CHAIRMAN OF A COM- 
MITTEE ON LEGAL-AID WORK OF THE AMERICAN BAR ASSOCIA- 
TION, CHICAGO, ILL. 


Mr. Avery. Thank you 

Mr. Chairman and members of the con mittee, | ima meml eT of 
bar of Illinois in private practice and I am the chairman of the 
Legal-Aid Bureau of Chicago and also chairman of the American Bar 
Association committee on legal-aid work. 

In \ w of the comprehe sive and able statements which have pre- 
viously been made which I think so ably cover the entire subject, both 
as t ubstance and as to various amendments, I avill. if f | may, simply 
file with the committee, mv complete remarks and 1 just cea le my state- 
ment to this. ' 

(The prepared statement submitted later by Mr. Avery is shown 
following his oral testimonv. ) 

-7 \rough the years the American Bar Association, both in the legal- 
aid work committee and another committee—the committee on juris- 
prudence and law reform al ad other committees has considered this 
matter of a public defender system. There have bes n various points 
of view expressed, from time to time, in favor of the voluntary system 
or the nd lie defender Sj stem. While I personally like to see the 
legal-aid bureaus in the various cities able to perform the work in 
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criminal cases as well as the work which they are now doing ably n 
civil cases, it has become quite apparent with the exception of just 
a handful of cities which you could count on one hand that it is not 
possible to finance them. ‘Therefore, regret fully | personally come 
to the conclusion which has already been reached by the American 
Bar Association and its various committees and which was embodied 
in a resolution which was adopted some year's ago by the house of 
delegates of the American Bar Association that the American Ban 
Association favors in principle the public defender system. Since 
that resolution was adopted n 1936 various committees in the associa 
tion. particularly the leaal ald committee, has clone what it could, 
whenever there ha be iF I o} lation proposed on this subject, to sup 
port the legislation. Therefore, 1 would simply like to close with 
the statement on behalf of the American Bar Association that we do 
favor this legislation in principle, and I shan’t at this time take up any 
question about it because the main thu 9g 1s to see that we cdo have 
through the public defende svstem with this exeellent alternative of 
appointment of assigned counsel, which the American Bar Association 
lv favors, a law whicl 
situations. We tierefore do urge passage of the substance of this 


strong 1 will be adaptable to the various loca 
legislation with such amendments as this committee may deem advis 
able to consider. 

Mr. McCutnrocu. We thank you very much, Mr. Avery for coming 
down from Chicago, and we are sorry that there hasn’t been an w 
limited amount of time. 

Mr. Avery. If I had an unlimited amount of time, I would have 
said no more than this. 


Mr. McCunnocn. Thank you. 


Hon. WILLIAM M. McCULLOcH, 
Chairman, Nubconunittee No 4, Committe on Judiciar 
House of Representatives, Washington 25, D.C 


DEAR Mr. MceCuLttocH: In accordance with the permission granted at the 
time of the hearing on February 17, 1954, with respect to HL R. 898 and LL. R. 2091 
I am submitting herewith my statement as chairman of the standing committees 
on legal-aid work of the American Bar Association 

It was a pleasure to appear before our subcon ttee, and I want you t 
know how much all of us appreciated the considerate and thorough attentior 
Which you and the members of your subcommittee devoted to this important 


matter of providing for a public defender system in the Federal courts 
Yours vei truly, 
WILLIAM H. Avery, J! 


Chairman, Standing Con ttee on Leval Aid Worl 


STATEMENT BY WILLIAM H. AVERY, JR., CHAIRMAN OF STANDING COMMITTEE ¢ 
LEGAL Atp WorK or AMERICAN BAR ASSOCIATION 


My name is William H. Avery, Jr,, and I reside in Kenilworth, III I ar 
partner of the law firm, Sidley, Austin, Burgess & Smith of Chicago, and a met! 
ber of the bar of Illinois and of the Supreme Court of the United State 
appear before this committe in my capacity as chairman of the standing commit 
tee on legal-aid work of the American Bar Associatio1 

In view of the able and comprehensive statements which have just been made 
to the subcommittee by Attorney General Brownell and others, I shall not d 
cuss H. R. 3898 and 2091 at length or in detail, but shall merely state briefly the 
views of the American Bar Association on this subject of the public-defender 
system in the Federal courts. 
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STATEMENT OF EMERY A. BROWNELL, EXECUTIVE DIRECTOR, 
NATIONAL LEGAL AID ASSOCIATION 
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The passage of either H. R. 398 which seems to me preferable because it en 
courages a wider establishment of defender offices. or H. R. 2091 will afford a 


desirable ypportunity to de onstrate the public defender system on a limited 
but count ide bas Che adoption of this proposal would do more than im- 
prove the administration of stice. It is a timely and necessary step if we 
are to preserve in this ¢ ry d as hope for other countries, the cherished 
American principle that the State exists to serve the individual and that its laws 
should protect equally the rights and opportunities of its citizens. 
1] 1 
Mr. Browne.u. I would like to clear up one statement which was 
} } ] 

made DY me ttle earlier, t there were three States only that had 


public-defender systems, while Attorney General Brownell made the 


statement at a later point that there were nine. Both statements are 
correct, depend hg upo! the definition of what a public defender 
system means. The Attorney General, I am sure, was referring to 
States in whi there were public defenders Oklahoma, fo1 example, 
has a public defende Oklahoma Cit und in Tulsa. In Illinoi 

for exan pie, there 1s a pub deTtendel Ch wo of Cook County. 


Also there is one in Springtield. 


Hi. ever, there are ontiv three States tf it have statewide systems. 


In that connect On, I would like to offer to the committee for its 
record ppendix which appeared in the study which I made for 
the leg if profession, the survey of the legal profession on the avail 
ability of lawyers’ services for poor persons in both civil and criminal 
cases. That book ha been referred to. I do not want to offer the 
book for the record. but there is 21 appendix, appendix C, which lists 
the stat itory provisions of all 48 States on the assignment of counsel 
and the av ulability of the public defender. The appendix shows the 
amo tb that pa d, if any, to assigned counsel in the State courts. 
It shows the cases in which counsel may be assigned and whether at 


the instance of the court on the request of the defendant, and it seemed 
to me that it might be of value in the record, and I will be glad to 
send it to the committee if you would like to have it. 

Mr. McCuuuocnu. It seems to the Chair that that data would be 
most informative, and without objection, the appendix to the book 
which you mentioned will be received in the record. 

(The appel dix referred to follows:) 
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All. 


































IMINAL CASES 
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our ra ~ Leenl Aid S« ety. New Yo 


TATEMENT OF FLORENCE M. KELLEY, ATTORNEY IN CHARGE, 
CRIMINAL COURTS BRANCH, NEW YORK LEGAL AID SOCIETY 


M Kenuey. Mr. Chairman and members of the committee, I 


vou all are marvelou hn Vv l patience, ind I shall be very briet 

‘ ise I think the only reason for my being here is if [ can give you 
\ nrormatio trol ny ow eXperlence 1 den) he Ww th an opera 
tion of provid vy certalhl aay e Tor Inalgent defendants i Federal 


| have heen nh harge of t ( Federal Dj trict Court Leg | Aid So 
ty in New York southe district since its establishment. about 
Mr. Pfeiffer told vou before. \Ithough the attornevs that 


oO} there orig nally Lihue waa worke (I fo. mie n the State courts 
county courts, it still is run as one of our branch offices and I am 
( rare yt it | vo over there ana | see a ood che al or the actual 


Iirst of all, IT should Say that Iam very mit hin favor of the Pass 


ve of either of these bills For all of us who work in the legal 
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ad society, our interest and concerh 10) ( 

h that wher we have come to the realization that ( { Ol 
these indigent lefendant’s right : OL De | the legal 
aid society o1 societies or DY anv comunittee OL thre ile Dar as 
Clatiol _we the hd OUrst t Clie sil t t t rave > 
bill. We do not do it reluctantly. LO t ea LO \ you to th 
that. We do it wholeheartedly. 

{ think most of us would probabl preter that we « ive don 


the job through voluntary defender oflices, but as long as We have not, 
I think thas is the very next best thing, and I think it is: very timely 


step. I think we would all be very proud of this step because as a 


community supplies defense ror an idigent defendant, you do it not 
because you ever think you will need the service, but because 1t makes 
a bettel ‘community to live in. Somebody raised the question of the 
provision of medical services. That is the same th ne. You do net 
support a public hospital because you think you may go there. You 
do it because it makes a better ce PLU It seems to me that t 


1 


provide adequ ite representation to the indigent defendant you have 
to that extent improved the whole judicial process. 

I would like to speak only briefly about the use of younger attorneys 
because, In our operation, we do use volunteers. | ney are people 
who come to our office mainly because they like to get into trial work, 
particularly in criminal trial work, and they know that our office has 
this tremendous volume of work. They are very eager. They are 
willing and they certainly come with the highest ideals in the world. 
They really take tremendous supervision, because a person who is 
charged with a crime for which he may spend a great portion of, his 
life in jail, it seems to me, cannot be used as a guinea pig. On the 
other hand, you do not want to discourage the young lawyers who 
would like to train in the criminal law. How are they ever going 
to be expert criminal lawyers unless they 

I would urge that any provision that would be made for the use of 
voluntary young lawyers would be under supervision of—if this 
amendment is adopted—a public defender or some other supervision. 

As Mr. Pfeiffer told you, in the southern district court in New 
York we have been handling from 40 to 60 percent of the defendants 
who are prosecuted in that court. It varies from year to year. We 
actually receive—it has been varying between 98.7 and a hundred 
percent of the actual assignments that are made. The other assign 
ments are usually in cases where there is a conflict of interest with 
the defendants whom we already represent, so that other counsel 
must be appointed. This is a large volume. And talking volume 
Wise, I hope when this bill is enacted into law- and I assume it will 
be, hopefully—I do hope that the districts that are enabled under the 
law to try a defender office rather than the compensated assignment, 
do so. I think it is, economically speaking. a much better system. J] 
know that in my office, doing away with a certain amount of duplica 
Ti9on OV erhead, we represent anyw here bet ween 6950 and TO defendants 
in the Federal district court for S15.000 a vear. 

I think that can only be done where you have continuity of the 
office rather than assigning a different attorney in each case and com- 
pensating him for his work. 

I do not think it can be stressed too much how Important it is to 
your work that you are there over the vears You 
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Mr. McCunnoci. Wo , re, Miss Kelley. 
Mir. Row Did J a vou to say that from 40 to 60 percent 


O1 ( re f \ n the Kederal Disti ‘t of New 


M : K EY. Ye ; \ - | in ot qui bl or about that 


other percent. We o \ red percent assignment. Some 
| - 
a. 
ven! e vet +) percent i5 | e j ectweel H) TO OU perce ht ol the 
eases that are prosecuted 


] . } 
e rather high‘? 


Mr. Jonrs. Isn't that percenta 


or 

Mi 5 KELLEY. You ] I ‘ rd Judge Mathes talking about a public 
defender office in Los Ang t tran 1 year, 05 percent. 

Of course, that was Vsstate court. I do not think he was referring 
to the Federal district court. It kitis high. But I think this: In 
\ ‘ vou Vv haveah oher percent ot those persons 
prosecuted who are indigent defendants. 

Mir. RoGERS \s to the voung lawve! who volunteer their services, 
you have ots of them, lo ( 

Miss Kerry We have lots of them. \ lot of them will come to us 
even during their vacation and want to spend their vacation there, 

igh they are working with a perfectly good law firm which pays 

Cie They will take a month off and want to work with us to get 
the trial expert e. We also we rk ager asy stem whereby the down- 
town law firms send vhere from 3 to + during a year and we 
Kee] i l of em for a period of a mont! They, too, come because 
i¢ rt vel enger Tol l experlence, We have th volume of 

i Most of t] we I uirtroom work and they want the 
exp ( ( 

I ul i] ML ETE G l » amount of supervision vou have to 

oung l ve) ve] sol 1 good deal of attention and 

( e one drawback i \ want to go to trial, even though 

cl ( rhe int might do better if he took a plea. 

ire so eager To x —this is really true—you have 
really ul better take a plea, 

; | obably ld vo to trial 

M bran Ol te] cooperate with 
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Miss Ket | ni ole point, that 1f youl main 
fendant, vou have to be careful 
{ i ( n i] neg and | oh 
( 
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STATEMENT OF HERMAN I. POLLOCK, VOLUNTARY DEFENDER OF 
THE PHILADELPHIA VOLUNTARY DEFENDER ASSOCIATION 


Mr. Poutock. Mr. Chairma | eentleme i am the « rman of 

( itional detencer « { of e Natio | Le@al Aid A cla 
tion and also, volu tary defender for the Philadelphia Vountary 
Defender Association, which operates in Philade phia County, both 
n the district courts and in the Federal courts. 

L came here thinl ing that this body might wish to know something 


about the way we operate in Philadelphia. We always do things 
rather uniquely there. It is not always better, but it is a little 
ditferent. 

The Voluntary Defender Association was organized back in 1954 
by a group of distinguished Philadelphia lawyers, among whom was 
Mr. Justice Owen J. Roberts of the Supreme Court of the | nited 
States, the dean of the law school, the chancellor of the bar association, 
and persons of that character. 

It was organized to meet a real need, and that was the need to 
furnish counsel to indigent defendants in the criminal courts of Phila- 
dephia on some kind of an orderly basis. 

Before then, there was a haphazard system ot assigning counsel by 
appointment of the court and in many cases lawyers, a few minutes 
before a case came on for trial, were asked to represent a man and 
they did so to the best of their ability. Some of them represented the 
defendants in the courtroom and then proceeded to try to extract 
money from him, creating quite a great deal of scandal. \s a result 
of what was happening in Philadelphia County—and I do not think 
that was unique to Philadelphia County—because I think it is some 
thing that has been the experience of all large n etropol fan areas 
where the assigned counsel system existed—this organization was 
established. 

It was organized and financed by members of the bar, particularly 
with the help of some lay persons. 


In 1937 the community chest of Philadelphia, feel ng that in so 
doing the bar was collecting money that rightfully ought to vo to the 
community chest, asked us to become a member of the community 


nest, and we joined that organization and have been supported by 
, Ss a * 


that orgal iZation ever since, 


The Philadelphia Voluntary Defender Association has one pur 
pose, and that is to afford coun | to indigent def { { | 
( ises. It does not handle civil cases. There is a separa eaoal aid 
ociety in Philadelphia which handles c 

I might say » vou gentlemen that both o1 Zatle i pported 
by the Community Chest. Each has a eparate boa | of directors and 
each operate within its particular area. In 1946 ondition existed 
in the district court of Pennsylvania which called for some correction. 
Api rently, with the adoption of t ie } le of ourt ma or iI manda- 
tory ror a judge to a ion cou el t i naig t defendant n the 


Fede} | court To represent that defendant if every tage ot the pro- 


ceeding, the court felt That the old SVste Ol assigning counsel on a 
haphazard basis ought to be done away with and a panel of lawyers 
was organized to take care of that work. That panel was working 


ae by side with tl e Philade ly Wa Volunt ily Deft naer Association, 








LOS D 4 1) \ ( Al A 

ch gave c to indigent defendants up to that point in the 
Stet ~ f vrlone Wit | ear atte the nauguration of the 
} system. the lees of e eastern district of Pennsyival ian called 
upon our asso tion to furnish counsel to mdigent defendants who 

ippe ired eC Ca el (I 

Wi tor k t ie@ matter up wit the © ommu tv Chest and we were civen 
authority to operate 11 the Fed ral courts and we were given authority 
to e) o mM additional defender. so that we could do that work. 

Last vear we represented 200 digent detendants in the eastern dis 
trict of Pennsylvania and we appe ared as Judge Biggs indicated, 
some natters 1]! the court fappea Wi wert requested to do so by 

il l 

These met} vho recel\ representatio ire persons who are 1n jail 


awaiting trial on criminal charges in the Federal court. _ Investiga- 


gation of their finances has disclosed to us that the average they had 
on deposit in the county prison where they are key | by the marshal 

ibout $2 ‘| hey Wwe re unable to pay any fee aa itsoever. ‘There 
Sno Tear ll my mil d that any Pp iblic defender will represent persons 
who have the means of pay g@ Tor private counsel, It might occur 
na rare instance, but the instance would be very rare when we would 
be called to accept someone 1n organized crime. Most of the people 


we represent are persol who have no money whatsoever. Most of 
them are transients. Some of them are lone persons, and they need 
help and need representation, and we have been giving that represen- 
tation in the Federal courts. 

Appearing here tod iv. I do not do so for the Volu ntary Defender 
Association of Philadelphia, but in my ¢ apacity as chairman of the 
defender committee and in my individual ¢ ‘apacity. I say that be- 
cause even in our own board there are some people who feel that to 
furnish counsel just as we are doing it; that is, by giving representa- 
tion on a voluntary, rather than on a paid basis, is preferable. But 
over the years I have become aware of the great need in various parts 
of the country of furnishing counsel by an organized group or one 
person whose job it is to represent indigent defendants. It cannot 
be done in any other way, in my opinion, in our great metropolitan 
areas 

(‘ases are tried quic k ly \ great deal of mon ey is saved by the ( rOV- 
ernment by reason of the fact that the person who represents the de- 
fendant can walk into the district attorne \ ’s office, find out what there 


Ss against this man, discuss the facts in advance and decide from it 
W ther or nota plea of gu Ity s indicated, and if it is, go to the man, 


tell w it the disti ict attol hey has. and get a plea, saving’ many days of 
trial for the courts. 

[t has been done in Philadelphia County and in the district court of 
Philadelphia and I am sure it is done all over the country where you 
have a man, a person who knows where to go to find out what there 

the case and knows what the case is worth in terms of the possi- 
bility of success. 

We don t aut all measure our success by the number of cases we win. 
We have no interest in that, at all. All we are interested in is to see 
that a man gets his day in court, that he is not pushed around, and 
that everything that possibly could be said is said for that man at the 


; nie 
bar of the court. 


egy 


Sere 


If there ive ANV aquestlol that the coml ttee would like to a . me, 


I will be very glad to doiny best to answer then 


I may iv. in regurd to habeas corpus, I think an amendment pel 
, : ake ] ] { hy 1] } | ‘ | 
nuitting a public deTender to t ike ha eS COrDYUs Cases WOULG De a LOO 
amel cle G< because there are any number ot persons Who do need 


ecoul se} In such CHASES, and although a writ of habe as col pus proceed 


isa civil procee ne. nevertheless, In most mnstances the writs are only 
taken out after a person has been convicted of a crime and committed 
to some institution, whether it be eee ional or mental. 

Mr. RoGers. [- there a likelihood 1 f »havea public defender that 
the district attorney would cooperate with him to a greater extent 
than he would with counsel for the indigent where he is appointed case 
by case, as 1n your instance ¢ 

Mr. Potuock. | certainly think so. Itdepe nds on the definition you 
give to the word “cooperative.” We are now in the position of Pp yub hie 
defender in the eastern district. We have no difficulty in any case in 
which we have a part to actually take a look at the file. The district 
attorney knows that his confidence will not be abused. We will not 
misuse what he gives us. If the man has a case, it will be fought 
vigorously for him. 

The United States district attorney is very cooperative with us. 

Mr.Rocers. Don’t you think that the district attorney would _— 
ably cooperate more with the indigent’s counsel who is appointed by 
court than he would with one who had money to pay and not. be : = 
vointed by a court, but employed by the defe nd: ant ¢ 

Mr. Pottock. We all know that poor persons who get into a hospi- 
tal sometimes get better treatment than the person of moderate means 
gets. That might happen in some cases in the courts. I know that 
there are some cases in which paid counsel appear and the paid counsel 
is very inexperienced and our men think a could do a far better job. 

I might say right here that we have in Philadelphia County four 
persons who are paid for by our associ: sheik four lawyers on the staff. 
We also have an additional volunt: iry lawyer who is given to us by the 
large offices and we have students from the Unive rsity of | ennsylva- 
nia and also from Temple University who help us in investigating 
Cases. 

It seems to me that all that help could be utilized by the public de 
fender if the occasion arose. 

I am sure _ law schools would be very glad to cooperate for all 
they get out of it, and I think the defender ‘would be very wise in mak 
ing use of such i. ‘Ip. 

Mr. Rocrrs. Thank you. 

Mr. Curtis. You mean by appointing them part-time assistant pub 
lic defenders ? 

Mr. PotwuocK. That would be one way of doing it or the persons 
could give their services on a voluntary basis. In dealing with stu 
dents they couldn't be appointed part time defenders because they 
couldn't Oo into court. ‘They could investigate cases, and 1t seems 
to me the present trend, the trend of our law schools is to have these 
persons as part of their legal education, go into these various offices 
district attorney's otlices, the defender’s office, the legal aid society 
and both public and private and semipublic agencies, in order that 
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l go the community 


my t10 l der this pro 


our district. I am sure that one man could do 


the ( piete 1ob. You ould nee | one defender for the eastern dis 
trict of Pe Vi\ A. He could do the work and do it well, and not 
oO! Ly could e appear in court, t seems to me, but also before the Com- 
missioner, because, as we all know, it is very important that counsel 
get into a case at the earliest possible moment. 


go down and attend the hearings before the Commissioner and very 
often cases could either be discharged then, bail could be set, or bail 
waived, if the defender had the facts, and in that way the Government 
would be saved hundreds of dollars in keeping people incarcerated in 
jail sometimes for months when it is entirely unnecessary if the facts 
were ky own. 

Mr. McCutiocw. We thank you very much for coming down and 
giv Ings us the benefit of your Ww ide experience. 

Now, Mr. Chandler, do you have any other witnesses ? 


A publi defender would be right in the courthouse and he could 


STATEMENT OF HENRY P. CHANDLER, DIRECTOR, ADMINISTRA- 
TIVE OFFICE OF THE UNITED STATES COURTS 


Mr. Cuanpter. I hasten to assure this committee after the eracious 
patience that you have manifested that I am not here to testify beyond 
about three sentences. 

In the first place, I think I should be remiss if in behalf of the Ju- 
dicial Conference which recommended legislation of this nature, I 
failed to thank this committee for the very patient, attentive hearing 
that you have given us. Weare grateful for the time you have given 
to this. It will be appreciated by all the members of the Judicial 
Conference. 

The second thing that | should like to Say is. that while there has 
been no opportunity to consult the members of the Judicial ( ‘onference, 
who, you realize, are widely scattered, about the amendments which 
were off red by the witnesses who came from the District of Colum- 
bia. yet | th nk those two ame! dments. one of whi h you have been 


recently discussing, are both entirely compatible with the spirit of the 


recommendatior of the Judicial Conference. | spoke with Judge 
P rke? roi ir, Who oO OT the elder statesmen, although he 

still a young man, of the Judicial Conference, and he told me that 
he thought that those amendments were entirely proper. I think 
I therefore may iv that they are agreeable to the Judicial Conference 
f t ( tee sees fit to adopt them 

(D us off the record.) 

Mr. McCun cH. Counsel, do vo have anything vou wish to say? 

\I \I NEY 6) ( \ been received several letters 
indic e that statements would be forthcoming in the next few 
days. I might suggest that the record be held open for a week for 
the receipt of those stateme1 

Mr. McCuiocn I er HW be or t receipt of state 
} f l nterested pal 


busy lives, and we apologiz o hav , dat 
Che comn ttee is adjourned. 
(Whereupon, at 5:10 p. m., the subcommittee adjourned. 
(N¢ TE: Thi folle Ving tetters and statement were rece ( tol Tine 
record :) 
I ~ s ( \ 
Tne % / 


Re Public Defender Bills, H. R. 898 and 20! 
Representative WILLIAM M. McCuLLocna, 
House Office Building, Washington, D. ¢ 


Dear Mr. McCurtiocu: I wish heartily to advocate the passage of a public 
defender bill such as those you have before you, H. R. 398 and H. R. 2091. As 


you, of course, know my committee has long advocated this nad « evislati 
and either of these bills would meet wants that have long existed and the recom 
mendations made by the Judicial Conference j 14s While I personally be 
lieve that in centers having a population as large as 500,000 a permanent publi 
defender should be appointed, the compromise effected by these bills under 
existing circumstances is highly desirable 


Sincerely yours, 


UNITED S1 ES Districr Cr 
EASTERN DISTRICT OF OKLAHOMA, 
Muskogee, Okla., February 15, 1 
Re H. R. 398 and H. R. 2091 
Hon. CHAUNCEY W. REED, 


Member of Congress, Chairman, Committee on the Judiciary, 


DeEAR CONGRESSMAN REED: Enclosed herewith is the original and two copies 


of a written statement expressing my views in regard to the legislation proposec 
in the above bills. This is being sent by airmail and I trust will be in you 
hands before the committee meeting on Wednesday morning, February 17 


With kind regards, I am 


Sincerely yours, 


STATEMENT OF EUGENE RIcE, CHIEF JUDGE UNITED StTAtes Districr Courr FOR 


THE EASTERN DISTRICT OF OKLAHOMA 


Mr. Chairman and gentlemen of the committee, my name is Eugene Rice. I 
reside at Muskogee, Okla., and I am the chief judge of the United States District 
Court for the Eastern District of Oklahoma. 

Your chairman has most graciously extended to me an invitation to attend this 


hearing and testify as a witness, or, in lieu thereof, to submit a written s ‘ 


ment to be incorporated in the record expressing my views in regard to the 
legislation proposed in H. R. 398 and H. R. 2091 It was impossible for me to 
attend the hearing and by reason thereof the following written stat S 


submitted 





I entered the practice of law at Duncan, Okla., in 1920. Witl e exception 
of one 2-year term as county judge, I continued in the practice of law unt 1951 
In 1950 I was elected district judge and served } 1d¢ e Sta court 
until August 1957, when I was appointed United § es district judge 

\s a State judge, it was my duty to dispose of all felony cast \ppro itely 
one-third of my trial work was devoted to @ in: ses. Under the State law 
a provision was made for the appointment of counsel for a def¢ ! ible, by 
reason of his poverty, to employ couns and pre n was made for re 
able fee within limits fixed by the leg ature \ ‘ h ti Let vas mode 
counsel, usually voung but capable attorneys, a \ ed ¢ } a 
rendered very efficient service 

rhe eastern district of Oklahoma is composed of ! intie Ihe lO des 
ignated court towns in the district The seat o Muskovee, Ok e 


+} ? ‘ 


largest town li! he distri and 1 ving a populati¢ ( ‘ té 1.000) 
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D f 3 | ~ r ige the hum 
1 \ ( e large I ( s sclose that 
xi ‘ 0 per of e defendants employed their 
64 perce! aived oint nt of counsel and the court appointed 

el f erc 
I) ng subsequent to We War II. the number of defendants in criminal 
ecreased to arke legree, but during the past 5 years the percentage 
se for whol e court pointed unsel has increased to 18 percent, the 
¢ ntage of those waiving : ointment of counsel has decreased to 44 percent, 
while the perc ge of those employing their own counsel has increased to 38 

percen 

The percentage ir ease il | ho requested the court to appoint counsel 
( a pe l e fact that the United States Supreme 
Court, as well as the various circuit courts of appeals throughout the country, 


na great many decisions, defining the rights of a defendant under the sixth 


endment providing for Counsel, clarified and emphasized the importance of 
that particular right. as well as other matters that had been raised in numerous 

beas corpus cases wherein the defendant contended that he had been de 
prived of some constitutional or jurisdictional right. These decisions made it 
nereasingly important that the trial vige, before accepting a plea from a de 
fendant in a criminal case, should carefull) explain his rights to him, particularly 
his right to counsel, in order that the trial court might be able to say that the 


ntly waived his right to counse As a result, after 
il to these defendants their rights under the Constitu- 





defendant had intellig 
explaining in more det: 
tion, more of them requested counsel to be appointed Frequently, it becomes 
the duty of a trial court to appoint counsel for a defendant, even though no 
specific request is made, not only for the protection of the defendant, but as an 
aid to the court in seeing that the defendant’s rights are protected. It is my 
personal opinion that this has resulted in an improvement in the administration 
of justice in criminal cases, and there is little reason to believe that in the 
future the percentage of those defendants appearing before the Federal courts 
ourt-appointed counsel will decrease; on the 


other hand. there would seem to be every reason to believe that the percentage 


of the country and requesting 
will increase 

There are few subjects of more concern to the judiciary than the protection 
of the poverty stricken and ignorant who rely on it for justice. It has been the 
subject of study of the Federa nany vears. The Judicial Conference 
of Senior Circuit Court Judges, as you know, have recommended, since 1937, 
legislation providing for relief to indigent defendants in criminal cases 

In November 1948, Hon. Harlan F. Stone, Chief Justice of the Supreme Court 
of the United States, pursuant to authority of the Judicial Conference of Senior 
Cirenit Court Judges, appointed committee “to consider the adequacy of exist 
ng provisions for the protection of the rights of indigent litigants in the Federal 
courts Hon. Augustus N. Hand, circuit judge of New York, was chairman of 
that committee The other three members were Hon. ®6tto Kerner, circuit 
udge of Chicago (now deceased), Hon. Guy K. Bard, district judge of Philadel- 
myself. The first meeting of this committee was held in 1944.  A\l- 
though the appointment was broad enough to authorize consideration of repre 
sentation of indigent litigants in civil as well as criminal matters, the committee 
reached the conclusion to concentrate upon the representation of defendants in 
criminal cases 

In its first report the committee, among other things, stated: 

The sixth amendment to the Constitution of the United States provides that, 


l courts for 1 











Ir 1! criminal prosecutions the accused shall enjoy the right * * * to have the 
ssistance of counsel for his defense.’ There is now general agreement that this 
right includes the right to have suitable counsel assigned where the accused on 
account of poverty or for other reasons is unable to obtain counsel for him- 
Phe ored method of m r counsel for indigent persons accused 

’ t ! to serve thout compensation 

Ina? I f t sil | ! ‘ S14 SI de for the payment of com 
\ ee , we n capital cases In the Federal 

itine uNnsel annointed by the court to 

represent ! nts in eri ! Ss, however grave the charge and however 
! ! ( sel cannot even be reimbursed 

for « f ket expenses n some instances they have borne in con 

i ed for acquittal. 








IN 


I e ] he S ‘ of } ) spond 
y | | 
erfully calls of e CO s pre ind friendless defendants 
accused sometimes of the most revolting crimes Yet it is clear that when the 
cases of poor persons needing defense become nu rous and oceur ‘peated 


the voluntary and uncompensated services of counsel are not an adequate means 


of providing representation lo call on lawyers constantly for unpaid service 
is unfair to them, and any attempt to do so is almost bound to break down 
after a time. To distribute such assignments among a large number of a 

torneys in order to reduce the burden upon any one, is to entrust the repre 
sentation of the defendants to attorneys who in many Cases are not proficient 


in criminal trials, whatever their general ability and who for one reason or 
another cannot be depended upon for an adequate defens Too often undet 
such circumstances the representation becomes little more than a form 

The report concluded as follows 

“The committee would point out that for a number of years the need of some 
moderate provision for the payment of compensation for legal services rendered 
to accused persons in the Federal courts, unable to provide counsel for them- 
selves, has been recognized In this the trial judges, the Attorney General, 
and the Judicial Conference of Senior Circuit Judges are all of one mind. 
There has been a difference over the question whether provision should be made 
by a public defender system or by compensation for assigned counsel.” 

The committee thereupon recommended to Congress passage of a bill providing 
for both public defenders and compensation for assigned counsel. In many 
respects the bill was similar to the two now proposed. The first report of this 
committee was circulated among the Federal judges throughout the country 
The judicial conference of the tenth circuit approved the bill in principle. 
Practically all of the judges who responded were in favor of some plan whereby 
attorneys for indigent litigants, whether appointed as public defenders or 
specially assigned for particular cases, should receive some compensation for 
their services 

The committee Was never in disagreement as to the need for legislation pro 
viding compensation for counsel appointed to represent indigent defendants in 
criminal cases. Three members of the committee approached the solution of 
the problem through appointment of a public defender. I happened to be the 
member of the committee who suggested an alternative method, to be used in 
certain districts, of compensated counsel appointed by the judge for a particular 
case when needed. I would like to make clear now that I was never opposed 
to a publie defender as such. I am quite certain that there are many districts 
in which the publie defender should be used, but I am still of the opinion that, 
in districts similar to my own, it would be a more practical solution to allow 
the judge to appoint counsel with the provision for limited compensation for 
their services in each case, rather than have one public defender on a fixed 
Salary. In this position I have been supported by the members of the bar in 
my district and, subsequently, was supported by every United States district 
judge then serving as such in the tenth circuit. 

It may well be that you have copies of the report of the committee to which 
I make reference. My reason for quoting from this report is the fact that the 
report represents not only my opinion but the opinion of three other judges 
who considered the matter along with me, and actually I have very little to add 
to what the committee has heretofore said. 

It has always been, and still is, my view that in the larger and more concen- 
trated areas where a large number of defendants are brought before the court 
each year, and where the work will be sufficient to require the full-time services 
of one or more attorneys, that the public defender is the better and more prac- 
tical solution to the problem. On the other hand, in those districts where there 
are no large centers of population, where there are numerous places for holding 
court, and where the number of criminal defendants is relatively small, it is my 
opinion that the problem may be better solved by allowing the court to appoint 
individual counsel in each case and allow compensation within limits to be 
fixed by Congress. Just where the line should be drawn, I doubt if I am in any 
position to be of much help to you. From my viewpoint the important thing 
in each of the proposed bills is the provision for compensating attorneys who are 
called by the court to represent indigent defendants, not only in the trial court 
but in the circuit court on appeal, if an appeal is deemed necessary or meri 
torious I feel that I can assure you that. so far as mv own district is con- 
cerned, the expense of compensated attorneys appointed in individual cases 
will be less than the maximum of $5,000 permitted under either bill. 

In conclusion, althought it may be a repetition, I would like to state that the 








apparent need for this legislation is increasing from year to year The per- 








ng ft t counsel be ap- 
oO! ! ; my judg- 
that the need f yunsel and the 
‘ 1 e] sized in the appellate 
ore { ad I re ire of the 
ection of t defendants, but 
| ¢ ¢ Y 
H & Dor! 


Boston, February 18, 1954. 


Chairmai SHMOCONI \ 4, He Judiciary Com ttee 
Hl e Office Buildis “ hington, D. ¢ 
Deak Sir: Will you kindly record me in favor of these bills. The National 
Legal Aid Association may offer 1 o1 imendments and I favor those amend: 
ments 


Since 1919 when my book Justice and the Poor was published, I have contined 
to study the position of the poor before the law 
Poor person P ious crimes and standing trial in our Federal 
urts must hs istance of counsel if here is to be due process of law. 





Th 
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e constitutional right to counsel is not fulfilled in fact by assignment of counsel. 
e assignment system, except in sparsely populated areas, has been condemned 
by all who have studied it 

Appointment of public defenders by Federal judges would be a great improve- 
ment Appointment of public defenders by judges in Connecticut has been a 
LTeat Success 

Honest men differ in opinion as to whether having a lawyer paid by the Goy- 
ernment represents a dangerous trend 
been director of the survey of the legal profession which 
is controlled by an independent council of lawyers and laymen They are 


divided on this point. The two viewpoints I have tried to express fairly in my 


introduction to Mr. Brownell’s Legal Aid in the United States at pages xvi to 
XX1 
Your committee faces a practical problem. The two bills before you offer a 
pi ul SOrutlO! 
The prop s embodied in ther hould be ven a fair tr 
Respectfu ours 
REGINALD HEBER SMITH. 
Ri {M DA H ( or DELEGATES Of H OHIO STATE BAR 
ASSOCTATI ( I iH (PPO MEN AND COMPENSATION OF COUNSEL IN 
( Crs I aL C 
The coun of delegates of the Ohio State Bar Association at a meeting in 
{ I considered the fo ng recommendation, among others, of the Fed- 
é ( a ( ( t 
AND COM L\TION (¢ OUNSEL IN CRIMINAL CASES 
\ : me the district ive no authority to compensate 
( ‘ ed by the c { gr defendants who desire and have a 
( sented by « e with the Constitution, and it 
‘ rass 0 ne ( { I I n e or accept 
S ‘ I H. R. 398 (M1 
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INDIGENT DEFENDANTS IN FEDERAL CRIMINAL CASES 115 


} 
I Nt K. VARNUM 
Chad } n. Mit Ss 4 I S} ( ¢ } / Cit, 
G nd & 

Would appreciate comments of Michigan State Bar Special Committee on 
H. R. 398 and H. R. 2001 providing for the creatio f a public defender system. 
Chairman McCulloch of Judiciary Subcommittee No. 4 has agreed to hold the 
record open for a few days to permit presentation of your statement Kindly 


advise me by wire collect whether committee desires to make a statement on 


this legislation and if so when it might be expected. 


GEORGE MEADER. Member of Congress. 


GRAND RaptIps, Micu., March 1, 1954. 
Hon. GEORGE MEADER, 
House Office Building: 


The members of the Michigan State Bar Special Committee on the Federal 
Judiciary have considered H. R. 398 and H. R. 2091 and express their views as 
follows: 

We favor legislation providing reasonable compensation to counsel for indigent 
persons accused of crime so that such persons do not have to depend on gratuitous 
services by volunteers. We oppose in principle full-time public defenders and 
prefer the appointment of counsel in individual cases. We express no opinion as 
to rate of compensations, mode of appointment, requirement for appeal, or other 
details without opportunity for further study. 

We have not had time to submit our report to the officers or commissioners 
of the State bar and therefore this should be considered merely as an expression 
of the views of our committee and not as official action by the State Bar of 
Michigan. 

LAURENT K. VARNUM, Chairman, 


UnitTEep STATES Court OF APPEALS, 
DISTRICT OF COLUMBIA CIRCUIT, 
Washington 1, D. C., March 17, 1954 
In re H. R. H. R. 398 and H. R. 2091 


MatcoumM MECARTNEY, Esq., 
House Office Building, Washington, D. C. 

My DrAr Mr. MecaArtNey: Chief Judge Harold M. Stephens of the United 
States Court of Appeals for the District of Columbia Circuit Court has called 
to my attention an extremely interesting opinion in the case of United States 
v. Puff. This case, Docket No. 22906, was argued before the United States 
Court of Appeals for the Second Cireuit which affirmed a conviction of the 
accused who had been charged with murder in the first degree. The trial court 
assigned counsel who defended the accused in the United States District Court 
for the Southern District of New York and who represented him on appeal 

Writing for the court in an opinion handed down March 38, 1954, Circuit Judge 
Hincks, finding no error, nevertheless had this to say 











‘We find no prejudicial error whateve1 The prosecution was thorougl 
as it should be, and of devastating « ¢ But it was cond t nro I l 
with all responsibie restraint The defendan as skillfully represented both 
on the trial and on the appeal assigned by counsel to whom the thanks of both 
courts are due for a performance which, notwithstanding the person sacrifice 
involved, measured up to the high traditions of the bar And since assurance 
of justice depends on the arduous participation of skillful defense counsel, we 
take it upon om es to extend to counsel the thanks of a powerful Req Lic 
which has pride in the quality of its justice | which ; vet i Federa 
establishment has lagged behind most of the § { in the p on a Ubi 
e ] f ) ul I it rs I iT { « cl i t 1 Wi I cr It 

In passing let me note that the accu |, bef e sentence, stood a1 I need 





to the court: “I would like to thank both of 


Gellinoff, for the wonderful job they did in representing me as defendant.” 
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We believe the legislati before ir committee is excellent in principle 
belief, however, that the following three endments to these bills 
re des able 
1) The public defender should be appointed by the court of appeals in 
each circuit 


(2) The publie defender should have the right to appeal at his discretion ; 


}) In certain areas, the lecal Legal Aid Society should be eligible for 
ppointment as public defender 
The third proposal has particular reference to the city of New York where 
the Legal Aid Society has, since 1876, provided excellent legal services to 
indigent persons 
If your committee intends holding further hearings on this legislation, we 
would be pleased to send a representative to testify as to our position. 
Sincerely yours, 
CAROLINE K. SIMON, 
Chairman, Committee on Legal Aid, 
Vew York Lawyers’ Association, 


ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS, 
Washington, D. C., April 7, 1954 
Hon. WILLIAM M. McCuttocna, 
House of Re presentatives, 
Washington, D. C 

DrAR CONGRESSMAN McCuLiocH: Concerning one of the bills to provide for 
the representation of indigent defendants in criminal cases in the Federal dis- 
trict courts (H. R. 398) on which your subcommittee held a hearing in Feb- 
ruary, the judges of the District Court of the United States for the Northern 
District of Illinois at a meeting held on April 5 unanimously adopted a resolu- 
tion approving the bill and requesting favorable action on it as follows: 

“Whereas there are many persons, charged in the District Court of the United 
States for the Northern District of Illinois with felonies and misdemeanors, 
who are financially unable to employ counsel; and 

“Whereas the large number of such indigent defendants makes it impractical 
longer to rely upon volunteer counsel who, in many cases, seek the employment 
for the sake of experience but in other cases seek it in order that they may have 
opportunity to solicit the relatives and friends of the indigent defendants to sup- 
ply funds for the defense; and 

“Whereas H. R. 398, a bill to provide for the representation of indigent de 
fendants in criminal cases in the district courts of the United States, will, if 








enacted into law, satisfactorily meet the very great need of our court; Therefore, 
he 

/ d, That we, the judges of the District Court of the United States for 
the Northern District of Illinois, in meeting assembled, do hereby approve the 
b ilk mentioned and res} tfu request f orable action thereon at an 
‘ v date 

With regards, I ar 

~ ours 


Henry P. CHANDLER. 


\ I s OFFICE O1 E I I STA 5 Col 


i \W M Ma CH 
as D. ¢ 

DEAR CONGR McCuLi kor your information and tl u ) 
ites « subce tee Ne of which you are chait of the ¢ mittee on 
he Jud iry of the House of Representatives, I enclose a letter received from 
( t Judg Shackelford Miller, Jr., secre ry of the Jud il Conference of 
he Sixth Judicial Circuit, endorsing in principle the bills pending before yout 
subcommittee to provide for the payment of compensation and reimbursement of 
expenses of counsel appointed by the | ted States district courts to represent 
poor persons accused of crime (H.R. 398 and H. R. 2091) 

l hope that it may be possible to show the adoption of the resolution in the 
report of the hearings on the bills before your subcommittee If this letter comes 
Lon ate for that 1 lope that neve eless 1C may be considered by you = 

ee in cde ng with the bills 
With kind regards, I an 
sincerely yours 
H rY IP. CHA 
{ ED STATES Crrecvurir COURT OF APPEALS FOR THE SIXTH CIRCUIT, 
tpril 26, 194 
Mir. Hi yY P. CHANDLI 
Director {dministrative Office of United States Courts, 


Suprome Court Building, Washington. D. ¢ 


Dean Mr. CHANDLER: The Judicial Conference of the Sixth Judicial Circuit 
met at the University of Michigan Law School at Ann Arbor, Mich., on April 
3 and 24, 1954 

At its session on April 28, 1954, Judge Charles C. Simons, chief judge of the 
Court of Appeals, presiding over the conference, appointed a committee con 
sisting of Judge Frank Kloeb of the northern district of Ohio, Judge H. Church 
Ford of the eastern district of Kentucky, and Judge Marion S. Boyd of the 
western district of Tennessee, to consider the question of the representation 
of indigent defendants in criminal cases in the district courts of the United 
States his committee made a report and recommended to the conference the 
following resolution, which the conference adopted without a dissenting vote 

Whereas the lack of any means of providing for moderate Compensation for 
counsel appointed by the Federal courts to represent indigent persons accused of 
crime or even reimbursing counsel for their expenses, has long been recognized 
aus a defect in the Federal judicial system; and 

Whereas two bills are pending in the Congress, H. R. 398 and H. R. 2091, 
Which, with minor differences, would give practical discretion to the district 
courts to provide for such compensation by appointing public defenders or by 
awarding compensation on a per diem basis proportionate to service and rein 
bursement of necessary expenses to lawyers appointed by the district courts in 

dividual cases, as each particular court may deem best ; 

Resolved by the members of the Sixth Circuit in annual mecting assembled at 
fnn Arbor, Mich., That it endorses in principle the pending bills as a reasonable 
provision tor enabling the district courts to meet a long-felt need according to 
their individual conditions and judgment, and that it urges upon the Congress 
the favorable consideration and enactment of a law along the lines of those 
bills.” 

Very sincerely, 
SHACKELFORD MILLER, J! 


Necreta of the Conte nee 





